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Letter From Dempsey & Koplovitz Dated January 26, 1954 

43 Federal Communications Commission Jan. 26, 1954 

Office of Secretary 

DEMPSEY AND KOPLOVITZ 

Attorneys at Law 
Bowen Building 
Washington 5, D. C. 

January 26, 1954 

Hon. William P. Massing 
Acting Secretary 

Federal Communications Commission 
Washington 25, D. C. 

Dear Sir: 

Spartan Radiocasting Company, under date of January 
13,1954, requested the Commission to permit interim opera¬ 
tion under a Special Temporary Authority of the television 
station for which it has a construction permit. The Com¬ 
mission’s files disclose that a letter dated January 20th, 
written by John C. Spearman, Esq., on behalf of Wilton E. 
Hall, owner and operator of television station WAIM-TV; 
a letter dated January 19th by Ben C. Fischer, Esq., on be¬ 
half of Greenville Television Company; a letter dated Jan¬ 
uary 22nd by William A. Roberts, Esq., on behalf of the 
“UHF Television Association”; a letter dated January 
20th by James A. McKenna, Jr., Esq., on behalf of Ster¬ 
ling Telecasting Company, all voicing objection to the re¬ 
quested STA, have been received by the Commission. 
Copies of the letters on behalf of Greenville Television 
Company and Sterling Telecasting Company were sent to 
the undersigned counsel for Spartan Radiocasting Com¬ 
pany. On January 26th, copy of a document entitled “Pe¬ 
tition to Deny Special Temporary Authorization” dated 
January 25, 1954, submitted by Sterling Telecasting Com¬ 
pany, was received by undersigned counsel for Spartan 
Radiocasting Company. 

As the Petition concedes, there is no procedure estab¬ 
lished either by the Communications Act of 1934, as 


amended, or the Commission’s Rules or Regulations, for 
litigation by any person objecting to the grant of any au¬ 
thorization by the Commission until after such authoriza¬ 
tion is issued. The rights of any person aggrieved by the 
granting of any authorization by the Commission are fully 
protected by the protest procedure provided in Section 
309 of the Communications Act. It would, therefore, serve 
no purpose other than delay, which would be adverse to 
the public interest and to the interest of Spartan Radio¬ 
casting Company, to treat the above-mentioned letters and 
petition in extenso prior to Commission action on the pend¬ 
ing request for STA. 

44 It is appropriate, however, to point out that the 
requested STA for interim operation meets all re¬ 
quirements of the Commission’s Rules and Regulations for 
the construction and operation of a television station on 
Channel 7 in Spartanburg, South Carolina. It is also perti¬ 
nent to observe that the only significant iso-service contours 
recognized by the Commission’s Rules and Regulations, 
namely, Grade B, Grade A and the city service (77 dbu) 
contours for the proposed interim operation each lie within 
and are wholly enclosed by the corresponding Grade B, 
Grade A and 77dbu contours of a station constructed in 
accordance with the outstanding construction permit. None 
of the persons voicing objection to the interim operation 
filed any protest or objection to the grant of the outstand¬ 
ing construction permit and the time for any such pro¬ 
test or objection has long since past. Obviously since all 
of said persons are foreclosed from protesting the con¬ 
struction of a station which, with respect to every perti¬ 
nent contour, would provide more extended coverage, they 
are estopped from objecting to interim operation which 
involves a reduction in coverage to the degree that each 
of the three pertinent contours would lie wholly within the 
areas encompassed by said contours of the station operating 
as authorized by its construction permit. It should be fur¬ 
ther pointed out that any objection directed (and we sub- 
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mit that no valid objection of this character can exist) to 
the possibility that Spartan Radiocasting Company may 
at some time in the future seek a modification of its out¬ 
standing construction permit to provide for operation as 
authorized under the requested STA can and should be 
raised when, as, and if an application for modification of 
construction permit is filed and not before. In this con¬ 
nection it should be recognized that had Spartan Radio¬ 
casting Company abandoned its plan to construct in ac¬ 
cordance with its outstanding construction permit and de¬ 
cided instead to operate permanently as specified in its 
request for STA, it could readily have requested a modi¬ 
fication of that construction permit and would have done 
so. Obviously such an application for modification of con¬ 
struction permit would meet all of the Commission’s Rules 
and Regulations and would be no more subject to attack 
than the request for STA. 

It is respectfully requested, therefore, that the Commis¬ 
sion forthwith grant the request by Spartan Radiocasting 
Company for Special Temporary Authority for interim 
operation. 

Respectfully, 

Dempsey and Koplovitz 
By William J. Dempsey 
William J. Dempsey 

cc John C. Spearman, Esq. 

Ben C. Fischer, Esq. 

William A. Roberts, Esq. 

James A. McKenna, Jr., Esq. 
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BEFORE THE 

FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON 25, D. C. 

File No. BPCT-1216 

In re Informal Application of 

Spartan Radiocasting Company, Spartanburg, South 
Carolina (WORD-TV) 

For Special Temporary Authorization 

Memorandum Opinion and Order 

By the Commission: Commissioners Sterling and Doerfer 
not participating; Commissioner Hennock dissenting 

1. The Commission has before it for consideration (1) 
the above-entitled application of Spartan Radiocasting 
Company (Spartan) filed on January 15, 1954, and sup¬ 
plemented on January 19 and January 26, 1954; (2) letters 
and engineering statements filed on January 19 and 26, 
1954, respectively, on behalf of Greenville Television Com¬ 
pany (WGVL), Greenville, South Carolina; (3) a letter 
filed on January 20, 1954, on behalf of Wilton E. Hall, 
owner and operator of television station WAIM-TV in 
Anderson, S. C.; (4) a letter filed on January 20, 1954, 
and a document filed on January 25, 1954, titled “Petition 
to Deny Special Temporary Authorization” on behalf of 
Sterling Telecasting Company, permittee of television sta¬ 
tion WSCV, Spartanburg, 1 and (5) a letter filed on January 
22, 1954, by Ultra High Frequency TV Association. Each 
of the parties filing documents “(2)” to “(5)”, inclusive 
requests that the subject application be denied. On Janu¬ 
ary 22, 1954, a telegram was received from the Spartan¬ 
burg Chamber of Commerce urging prompt approval of 
the subject application. 

2. On November 25, 1953, the Commission granted the 
Spartan application (BPCT-1216) for a permit to construct 

l On January 26, 1954, Sterling Telecasting Company filed a 1 ‘ Supple¬ 
ment to Petition to Deny Special Temporary Authorization ’ \ 
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a new television broadcast station on Channel 7 assigned 
to Spartanburg, South Carolina. This construction per¬ 
mit authorizes Spartan to operate with effective radiated 
power of 316 kw. visual, 204 kw. aural, and a height of 2000 
feet above average terrain on Hogback Mountain, 25 miles 
northwest of Spartanburg, and 24 miles northeast of Green¬ 
ville, South Carolina. On January 15, 1954, Spartan filed 
the above-entitled application in which it requests special 
temporary authorization for the operation of its television 
station on an interim basis, pending construction of the fa¬ 
cilities authorized by the construction permit, from a trans¬ 
mitter location on Paris Mountain, approximately 6 miles 
north of Greenville, and 27.25 miles west of Spartan¬ 
burg, with effective radiated power of 51 kw visual, 29 
kw aural, and a height of 1185 feet above average ter¬ 
rain. The Paris Mountain location is the former trans¬ 
mitter location of Station WFBC-FM, Greenville, South 
Carolina, which has ceased operation. Spartan proposes 
to utilize the antenna tower previously used by WFBC- 
FM and the transmitter building previously used to 
house the transmitter of that station. 

3. In support of its request, Spartan states that both 
the Grade A and Grade B contours of the proposed 
interim operation are contained fully within the contours 
for the operation from Hogback Mountain, the trans¬ 
mitter site authorized in the construction permit; that 
no area will receive a signal in excess of 77 dbu for the 
interim operation that would not receive a signal in ex¬ 
cess of that value from Hogback Mountain; and that 
the contours include a densely populated area to which 
television service can be expedited by a grant of the 
request for special temporary authorization. 

4. In the documents submitted by the parties opposing 
the above-entitled application, it is alleged, in substance, 
that a grant of the application would result in economic 
injury to those UHF television stations (WGVL, Green¬ 
ville; WAIM-TV, Anderson; and WSCV, Spartanburg), 
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inasmuch as it is believed that such grant, if the Paris 
Mountain site is subsequently made permanent, would 
make it possible for Spartan to obtain a network affilia¬ 
tion with Columbia Broadcasting System, Inc. (CBS) 
for the area, and that if such affiliation is obtained by 
Spartan, the competitive situation faced by the UHF 
stations will be seriously aggravated to the point of en¬ 
dangering their survival. It is further alleged that the 
Paris Mountain site is closer to Greenville than the 
transmitter locations of the existing Greenville television 
stations; that under the construction permit WORD-TV 
would have placed a signal strength of 94 dbu over the 
city of Spartanburg and 93 dbu over Greenville, but that 
under the interim proposal, WORD-TV will place a 
signal strength of 78.5 dbu over Spartanburg and 100 
dbu over Greenville; and that, therefore, a grant of the 
requested authority would, in fact, make WORD-TV a 
Greenville station. It is pointed out in this respect that 
in the television allocation proceedings, Spartan urged 
that Spartanburg needed a VHF channel of its own be¬ 
cause it would not receive satisfactory service from a 
VHF station located in Greenville. In addition to the 
foregoing, WGVL and WSCV allege that, “upon infor¬ 
mation and belief”, Spartan intends to use the Paris 
Mountain site on a permanent basis and to abandon the 
Hogback Mountain site, and that CBS does not intend to 
affiliate with Spartan unless it does so. 

5. Section 1.324 of the Commission’s Rules provides 
that special temporary authority may be granted for the 
operation of a television broadcast station for a limited 
time, or in a manner and to an extent or for service 
other or beyond that authorized in an existing license 
upon proper application therefor, and, further, that no 
request will be considered unless full particulars as to 
the purpose for which the request is made are stated. 
The subject application requests special temporary au¬ 
thority, pending construction of the facilities authorized 
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by the construction permit, to operate on an interim basis 
using a transmitter and transmitter site other than those 
authorized in the construction permit, in order to expedite 
television service to the area. Upon careful consideration 
of the pleadings herein, the Commission is of the opinion 
that a grant of the above-entitled application would be in 
accordance with the intent and purpose of Section 1.324 
of the Commission’s Rules and would be consistent with 
the public interest. The Commission has consistently per¬ 
mitted interim operation where it will enable the appli¬ 
cant to furnish television service to an area more ex¬ 
peditiously. In view of the fact that an antenna tower 
is already in place at the proposed interim site on Paris 
Mountain, and that housing for the transmitter is also 
available, it is apparent that a grant of the instant 
application will speed a new television service to the 
area. In addition, an engineering study indicates that 
both the Grade A and Grade B contours of the 
58 proposed interim operation are contained fully 
within the respective Grade A and B contours of 
the operation authorized in the construction permit; that 
the proposed intermim transmitter location meets the 
requirements of the Commission’s Rules with respect to 
the minimum signal required to be placed over Spartan¬ 
burg and with respect to the required minimum mileage 
separations; and that protection is provided against 
hazard to air navigation. Furthermore, no substantial 
reasons have been advanced by the objecting parties 
herein which would justify denial of the requested spe¬ 
cial temporary authority, particularly in view of the 
fact that all of the allegations of economic injury which 
have been advanced are based upon the presumption that 
the proposed interim operation will subsequently be made 
permanent. However, the objectors have not offered any 
substantive proof in support of such a presumption, and 
such a conclusion cannot properly be inferred from the ap¬ 
plication itself. On the contrary, Spartan’s request is for an 



interim operation, and it has expressly represented that it 
desires to so operate “pending construction of the facilities 
authorized by the construction permit”. 

6. Accordingly, It Is Ordered That the above- 
described application of Spartan Radiocasting Company, 
Is Granted, subject to specifications to be issued to the 
permittee. 

Federal Communications Commission 

Wm. P. Massing 
Acting Secretary 

Adopted: January 27, 1954 
Released: February 2, 1954 

114 Petition Protesting Grant, and for Preliminary Order 

Staying Grant 

I. Preliminary Statement 

1. Wilton E. Hall, owner of Television Station WAIM- 
TV, Anderson, South Carolina (Construction Permit issued 
under application No. BPCT-865), pursuant to Section 
309(c) of the Communications Act of 1934, as amended, 
hereby protests the action of the Federal Communications 
Commission of January 27,1954, released February 2,1954, 
granting the informal application of Spartan Radiocasting 
Company (hereinafter referred to as “Spartan”), per¬ 
mittee of television Station WORD-TV at Spartanburg, 
South Carolina, for special temporary authorization to 
operate a television station on channel 7 from a location on 
Paris Mountain, South Carolina, and requests the following 
relief: 

(a) That upon final determination of this Petition the 
Commission enter an order: 

(1) Setting aside such grant and either dismissing said 
“informal application” or designating it for hearing upon 
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the issues set forth herein and upon other issues as the 
Commission may specify; or 

(2) Setting said “informal application” for hearing 
upon the issues set forth herein, together with such further 
specific issues as may be prescribed by the Commission, 
and pending such hearing and decision postponing 
115 the effective date of the Commission’s action grant¬ 
ing said “informal application” to the effective date 
of the Commission’s decision after hearing; and 

(b) That pending determination of this Petition, the 
Commission enter a preliminary order temporarily stay¬ 
ing the effective date of said special temporary authoriza¬ 
tion and maintaining the status quo until the date of said 
determination. 

2. Petitioner is the permittee of television station 
WAIM-TV in Anderson, South Carolina, a city having a 
population of 19,770 people, (located about 50 miles from 
Spartanburg) and the licensee of standard broadcast sta¬ 
tion WAIM and FM broadcast station WCAC, both operat¬ 
ing in the same city. He received a grant of construction 
permit authorizing construction of television station 
WAIM-TV on UHF channel 40 on September 30, 1953, 
which commenced operation on December 15, 1953, and has 
been in continuous operation since said date under au¬ 
thorization issued by the Commission. 

3. Spartan is the permittee of television station WORD- 
TV in Spartanburg, South Carolina, a city having a popu¬ 
lation of 36,795 people, and the licensee of standard broad¬ 
cast station WORD and FM broadcast station WDXY, in 
said city. Spartan received a grant of construction permit 
authorizing construction of a TV station at a site on Hog¬ 
back Mountain on VHF channel 7 on November 25, 1953. 

4. The Commission action to which this Petition is ad¬ 
dressed was taken by Memorandum Opinion and Order 
adopted on January 27, 1954, and released on February 2, 
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1954, passing upon a so-called informal application by 
Spartan for special temporary authorization (hereinafter 
referred to as “STA”), filed January 15, 1954, requesting 
authority “to operate WORD-TV on an interim basis” on 
channel 7 with specified facilities from a site on Paris 
Mountain, South Carolina, located about 17 miles south¬ 
west (in the direction of Anderson) of the site on Hogback 
Mountain specified in Spartan’s previous application for 
CP to construct a station on channel 7 and in the CP granted 
on November 25, 1953, authorizing construction of said 
station. 

II. Facts, Matters and Things Relied Upon 

A. The Commission's Assignment of Television Channels 

in the Areas Involved. 

116 5. As a result of extensive rule-making proceed¬ 

ings conducted by the Commission over several years 
and concluded in April, 1952, the Commission adopted a 
plan of assignment and distribution of VHF and UHF 
television channels to communities throughout the United 
States. In the so-called Sixth Report and Order finally 
determining such proceedings, the Commission sought to 
give effect to the statutory mandate of making a fair, 
efficient and equitable distribution of television service 
and facilities throughout the United States by assigning 
specific channels to communities upon the basis of specified 
principles. In its Third Notice of Proposed Rulemaking, 
the Commission proposed to assign TV channels to Spar¬ 
tanburg, Greenville (population 58,161) and Anderson, 
South Carolina, as follows: 

Spartanburg Channel 17 

Greenville Channels 4, 23, *29 

Anderson Channel 58 

The Commission also proposed the assignment of channels 

7, 10, *19 and 25 to Columbia, South Carolina (population 
86,914). 
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6. In these proceedings, Spartan presented vigorous and 
effective comments, evidence and arguments to establish 
the need for assignment of channel 7 to serve Spartanburg 
and its surrounding area in lieu of assignment of such chan¬ 
nel to Columbia as proposed. Spartan’s factual presenta¬ 
tion to support its proposal was predicated upon the need 
for Spartanburg to have its own VHF television outlet, 
asserting that a VHF channel proposed to be assigned to 
the city of Greenville, (located about 30 miles from Spartan¬ 
burg) or VHF channels proposed for assignment to any 
other city would not provide satisfactory service or serve 
the interests of the city of Spartanburg itself and other 
nearby areas contiguous to Spartanburg. The need for VHF 
service to Spartanburg and its surrounding areas from a 
Spartanburg station, as distinct from service to areas, to 
which service would be rendered from VHF channels pro¬ 
posed to be assigned to other communities, was emphasized. 
Thus, in the sworn statement of the President of Converse 
College, it was stated: 

“Located in what may be termed the area of which 
Spartanburg is the educational, cultural and economic 
center are the following institutions of higher or special 
learning: 

117 Converse College 
Wofford College 
Spartanburg Junior College 
Presbyterian College, Clinton S. C. (37 miles) 
Gardner-Webb Junior College, Boiling Springs, 

N. C. (38 miles) 

S. C. School for Deaf and Blind, Cedar Springs, 

S. C. (3 miles) 

“I have not included Furman University in Greenville 
(30 miles from Spartanburg) nor the institutions in the 
Greenville area. The institutions I have listed are those 
which I believe would depend on Spartanburg for partici¬ 
pation in Television activity.” 
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Also, in other sworn statements submitted, the assignment 
of the channel to Spartanburg to serve agricultural needs 
was predicated upon service to areas distinct from those 
adjacent to Greenville and Anderson. 

7. The Commission concluded (para. 762) that “on the 
basis of the record,’’ channel 7 should be assigned to Spar¬ 
tanburg, “as proposed by Spartan Radiocasting Co.” in¬ 
stead of to Columbia. It particularly rested its conclusion 
upon “the size of the City of Spartanburg and the exten¬ 
sive population living in the surrounding area in Spartan¬ 
burg County.” With this addition, the proposed assign¬ 
ments to Greenville, Spartanburg and Anderson as set 
forth above were finalized. 

B. Spartan’s Application for CP for Hogback Mountain. 

8. On June 27, 1952, Spartan filed an application for a 

C. P. for a station on channel 7 in Spartanburg, proposing 
a site on Hogback Mountain, about 25 miles northwest of 
Spartanburg, about 24 miles northeast of Greenville and 
about 48 miles northeast of Anderson. A conflicting appli¬ 
cation for the same channel was filed by The Broadcasting 
Company of the South, licensee of stations WSPA and 
WSPA-FM in Spartanburg. On November 25, 1953, after 
an agreement was worked out between Spartan and Broad¬ 
casting Company of the South providing for the dismissal 
of the latter’s conflicting application upon terms and con¬ 
ditions under which Spartan would purchase Stations 
WSPA and WSPA-FM, the Commission granted Spartan’s 
application for CP. 

9. In its application for C.P., Spartan represented to the 
Commission by engineering surveys, that it proposed to 
render service from Hogback Mountain to a large area 

which included and extended to the east beyond the 
118 limits of the City of Charlotte, North Carolina, which 

is located about 80 miles due east of the Hogback 
Mountain site. Its proposed Grade A service area from 
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this site extended to approximately 15 miles from Char¬ 
lotte. (See engineering map attached to letter of January 
19, 1954 in support of Spartan’s request for ST A.) 

10. The application, as amended on November 24, 1953, 
showed that Walter J. Brown was the President, Director, 
and with his wife proposed to own 50.48% of the stock of 
Spartan. Of the remaining stockholders, existing and pro¬ 
posed, numbering 62, there was none proposing to own in 
excess of 5.1% of the stock. Spartan did not then have 
adequate funds to finance the construction of the proposed 
station, but such funds were to be raised by the sale of 
3,240 shares of stock, (all of the balance of 5,000 shares of 
its authorized but unissued stock) to existing and new 
stockholders, the proceeds of which would total $324,000. 
Of this sum, Mr. Brown and his wife were to provide 
$144,400. The total cost of construction of the proposed 
station was stated to be $376,671, which included items of 
$153,570 for the transmitter, $39,770 for the antenna sys¬ 
tem, $103,406 for studio technical equipment, $5,000 for 
land, $50,000 for buildings, and $24,925 for other items. 
Part of the cost of construction and initial operation wns 
to be met by a deferred payment credit of $211,170 for the 
equipment to be purchased. It was stated that revenues 
from the first year’s operation were expected to be $299,000 
and costs of operation for said period were expected to be 
about $287,000, leaving a net of $12,000. 

11. In the “McFarland letter” sent by the Commission to 
Spartan on November 21, 1953, the Commission raised a 
question as to whether Mr. Brown and his wife could meet 
their commitment to pay for the stock to which they had 
subscribed, in view of the personal financial showings made 
in the application. In the amendment to the Spartan ap¬ 
plication filed on November 24, 1953, there wras submitted 
to the Commission a letter to Mr. Brown from his father-in- 
law, Mr. A. B. Taylor, in w’hich Mr. Taylor stated that he 
would loan to Mr. and Mrs. Brown the sum of $150,000 to 
pay for said stock, said loan to be repaid over a 10 year 


period at 5% interest, payable in annual installments of 
$15,000, with the first payment due in two years. 

119 12. A pro-forma balance sheet of Spartan sub¬ 

mitted in the amendment of November 24, 1953, 
showed, after giving effect to the expected receipt of the 
proceeds of $324,000 from the sale of additional stock, an 
amount of $336,042 as the excess of current assets over cur¬ 
rent liabilities. 

13. In its representations as to proposed programming, 
Spartan stated that an NBC network affiliation was ex¬ 
pected. In its narrative descriptions, stress was laid upon 
the extent to which the proposed station would serve as a 
vehicle of expression by Spartanburg educational institu¬ 
tions and other local people, as well as upon the fact that 
new directors added to its board would consist of a cross- 
section of Spartanburg citizens. 

14. There was filed with the amendment of November 25, 
1953, Spartan’s agreement with Broadcasting Company of 
the South under which the latter agreed to dismiss its con¬ 
flicting application in consideration of the purchase by 
Spartan of stations WSPA and WSPA-FM for the cash sum 
of $400,000, to be paid in a lump sum upon the closing date. 
However, if Spartan was unable to pay said sum upon the 
closing date, or the Commission refused consent to the as¬ 
signment, Spartan was required to apply to the Commis¬ 
sion for consent to assign its CP or license to Broadcasting 
Company of the South. 

15. By concurrent transfer applications filed with the 
Commission on January 25, 1953, shortly after it had filed 
its request for ST A, Spartan proposed to buy stations 
WSPA and WSPA-FM for the cash sum of $400,000 and to 
sell stations WORD and WDXY to a third party, for the 
sum of $150,000, payable $90,000 in cash and the balance by 
two notes, each for $30,000, due respectively in 12 and 24 
months. It was stated that the notes are expected to be 
discounted by a Spartanburg bank. In the application per- 


16 


taining to the WSPA transfer, Spartan stated that its plan 
of financing the $400,000 cash payment contemplated the 
use of the $150,000 to be received from the sale of WORD 
and WDXY, plus the $324,000 paid in for additional stock 
subscriptions. It also stated that it would have an addi¬ 
tional amount of between $10,000 and $15,000 representing 
accounts receivables due to WORD and WDXY. It 
120 was stated that “this provides more than enough 
funds to purchase WSPA and WSPA-FM.” No ex¬ 
planation was given as to how construction of the station 
authorized under the then granted CP and the station pro¬ 
posed in the pending request for STA could be financed 
after the funds raised from the sale of stock had been used 
to pay for such purchase. A balance sheet of Spartan as of 
December 31, 1953, giving effect to the consummation of its 
proposed sale of WORD and WDXY and its proposed pur¬ 
chase of WSPA and WSPA-FM shows total current assets 
in excess of current liabilities in an amount of $112,300. Of 
this sum, $25,000 represents accounts receivables acquired 
in the purchase of the latter stations. No item is shown for 
working capital. A figure of $94,911 is shown for cash. 

16. The Spartan application for CP was granted on No¬ 
vember 25, 1953. The CP specifies Hogback Mountain as 
the site for the transmitter location, an antenna height of 
2,000 feet above average terrain, an antenna tower of 156 
feet, with an over-all antenna height of 205 feet, a studio 
location at 291 East Main Street in Spartanburg, a DuMont 
12,000 transmitter with rated power of 16.95 dbk. and a GE 
Type TY-28-G, 8-section batwing omnidirectional antenna. 

C. Spartan's Request for STA for “Interim” Operation on 

Paris Mountain 

17. On January 15, 1954, Spartan filed a verified letter, 
dated January 13, 1954, requesting authority “to operate 
WORD-TV on an interim basis * * * pending construction 
of the facilities authorized by the construction permit. ,, It 


proposed to operate with facilities different from those 
specified in the CP, from a location on Paris Mountain, 
about 17 miles southwest of Hogback Mountain, about 6 
miles north of Greenville and 27.25 miles west of the center 
of Spartanburg, utilizing a 350 foot antenna tower and a 
transmitter building formerly used by WFBC-FM, a former 
Greenville station. The 350 foot tower was to be raised 
to 376 feet and a 12-section RCA superturnstile antenna 
type TF-12AH of 73 feet height was to be installed on the 
extended tower to give an over-all height above ground of 
449 feet and an antenna elevation of 1185 feet above aver¬ 
age terrain. Installation of a DuMont type 8000 
121 transmitter was proposed and it was stated that the 
proposed “interim” station would provide a median 
field intensity to the furthest boundary of Spartanburg of 
78.5 dbw. 

18. A supplementary verified letter filed by Spartan on 
January 19,1954, attached a map showing that the Grade A 
and Grade B contours for the proposed interim operation 
were contained within the respective Grade A and Grade B 
contours which would result from the operation specified 
in the CP for Hogback Mountain. A third letter dated 
January 26, 1954, was sent to the Commission by counsel 
for Spartan, replying to a number of objections to the 
Spartan request which had been filed (as hereinafter de¬ 
scribed). In this letter, it was contended that neither the 
Act nor the Commission’s Rules provided for the filing of 
such objections prior to a grant of the Spartan request, 
and that the requested STA met all the requirements of 
Commission Rules in view of the signal intensity to be 
placed over Spartanburg by the Paris Mountain operation. 
Also, since the service contours of the Paris Mountain op¬ 
eration were shown to be included within those resulting 
from operation of a station under the Spartan CP for Hog¬ 
back Mountain, which had not been protested by the now 
objecting parties, it was contended that such parties were 
foreclosed from now objecting. It was further argued that 
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had Spartan abandoned its plan to construct in accordance 
with the CP, it could have applied for modification of CP 
to authorize the same type of operation proposed for “ in¬ 
terim ” purposes, and that since such an application would 
meet all of the Commission’s Rules it would not have been 
subject to attack, and therefore the instant request for STA 
was not subject to attack. 

19. Spartan made no assertion, sworn or otherwise, as to 
the time or approximate time that service under the re¬ 
quested “interim” authority would be begun, and no asser¬ 
tion, sworn or otherwise, that television service would in 
any way be speeded as a result of the availability of exist¬ 
ing facilities on Paris Mountain. 

20. Objections to the grant of the Spartan request were 
filed with the Commission by several parties* which pre¬ 
sented verified facts, (which are adopted by petitioner 

122 herein) against a grant thereof. Summarized, these 
facts are as follows: 

(a) The proposed Paris Mountain operation would seri¬ 
ously adversely affect the ability of the UHF stations in 
Greenville, Spartanburg and Anderson to render service to 
the public or survive because of the serious economic injury 
which would result from such operation. 

(b) Greenville and Spartanburg have separate market 
areas. 

(c) The proposed Paris Mountain operation would re¬ 
sult in a station and a service substantially different from 
that authorized in the CP in various respects, including a 
shifting of the service area so substantially that much 
greater signal strength was provided to Greenville, and 
other communities not within the Spartanburg trade area, 
than that provided to Spartanburg and its surrounding 

•These parties were: (1) Petitioner herein; (2) Greenville Television Co., 

S rmittee and operator of UHF station WGVL in Greenville; (3) the Ultra 
gh Frequency TV Association; and (4) Sterling Telecasting Company, 
permittee of UHF station WSC.V in Spartanburg. 
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areas. In particular, the “interim” signal to Spartanburg 
barely meets the minimum signal required by the Commis¬ 
sion’s Rule; a signal twice as strong w*ould be placed over 
Greenville from the “interim” operation than by the au¬ 
thorized Hogback Mountain operation; the signal to Spar¬ 
tanburg under the proposed “interim” operation would be 
1/6 the intensity of the signal which would result from the 
Hogback Mountain operation; under the “interim” pro¬ 
posal, the signal strength over Greenville would be almost 
12 times greater than the signal strength to Spartanburg; 
under the STA request, service would be reduced from 
Grade A to Grade B or less in 6 out of the 8 communities 
in the Spartanburg market area, excluding Spartanburg, 
and out of 8 communities (other than Greenville) in the 
Greenville market area, only two communities similarly 
lose signal strength. 

(d) The location of the proposed Paris Mountain opera¬ 
tion would be only 6 miles from Greenville, and one mile 
closer to Greenville than the two existing authorized Green¬ 
ville TV stations (WGVL and WFBC-TV). 

(e) The full intentions of Spartan with respect to a num¬ 
ber of pertinent particulars had not been disclosed, includ¬ 
ing intentions concerning studios and availability of funds 
for establishment of the proposed Paris Mountain station 
and the Hogback Mountain station specified in the CP. 

123 (f) Spartan’s proposed Paris Mountain operation 

was requested in order to enable Spartan to obtain 
a CBS affiliation which Spartan was unable to obtain for 
the station on Hogback Mountain authorized in its CP be¬ 
cause of the overlapping service area of the latter station 
with that of an existing CBS affiliate, WBTV in Charlotte, 
North Carolina. 

(g) The cost of the proposed operation on Paris Moun¬ 
tain would be such that from the then available facts, suf¬ 
ficient funds were not available to Spartan to construct both 
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the “interim” station and the authorized permanent station 
on Hogback Mountain. 

(h) It was possible for Spartan to construct, and be in 
operation with the Hogback Mountain station authorized in 
the CP within a relatively short time. 

21. On January 27, 1954, the Commission granted Spar¬ 
tan’s request for ST A. The Commission announced its ac¬ 
tion in a public notice on January 28,1954, and on February 
2, 1954 issued a Memorandum Opinion and Order stating 
that since a tower was already in place, and housing for 
the transmitter was available, at the proposed Paris Moun¬ 
tain site, television service to the area would be speeded by 
a grant. After ruling that the request came within Sec¬ 
tion 3.124 of its Rules, the Commission further stated: 

“ * * • In addition, an engineering study indicates that 
both the Grade A and Grade B contours of the proposed 
interim operation are contained fully within the respective 
Grade A and B contours of the operation authorized in the 
construction permit; that the proposed interim transmitter 
location meets the requirements of the Commission’s Rules 
with respect to the minimum signal required to be placed 
over Spartanburg and with respect to the required mini¬ 
mum mileage separations; and that protection is provided 
against hazard to air navigation. ‘Furthermore, no sub¬ 
stantial reasons have been advanced by the objecting par¬ 
ties herein which would justify denial of the requested spe¬ 
cial temporary authority,’ particularly in view of the fact 
that all of the allegations of economic injury which have 
been advanced are based upon the presumption that the 
proposed interim operation will subsequently be made per¬ 
manent. However, the objectors have not offered any sub¬ 
stantive proof in support of such a presumption, and such 
a conclusion cannot properly be inferred from the applica¬ 
tion itself. On the contrary, Spartan’s request is for an 
interim operation, and it has expressly represented that it 
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desires to so operate ‘ pending construction of the facilities 
authorized by the construction permit.’ ” 

124 D. Events Subsequent to Commission Action 

on ST A 

22. Within a few days after the Commission action of 
January 27,1954, Spartan entered into an affiliation agree¬ 
ment with CBS for its station on Paris Mountain. (See 
Exhibit 1 hereto) Petitioner alleges, on information and 
belief, that the understanding on which this affiliation is to 
continue is conditioned upon a continuance of a situation 
under which Spartan’s station will provide service to areas 
which do not substantially overlap the service areas of CBS’ 
Charlotte affiliate, Station WBTV*. Following such action, 
Spartan has proceeded with all possible haste to establish 
the Paris Mountain station within the shortest possible 
time. On information and belief, it has entered into or is 
about to enter into arrangements for obtaining the use of 
the transmitter building and the antenna tower on Paris 
Mountain referred to in its request for STA, upon a basis 
providing for outright purchase by Spartan. It is proceed¬ 
ing with measures for adding to the height of the tower and 
for assembling necessary equipment, and is engaged in 
other steps which contemplate operation which may com¬ 
mence on or before the time when Commission action may 
be taken upon pending protests. The foregoing is further 
indicated by the allegations in the verified statement at¬ 
tached hereto as Exhibit 2. Substantial sums of money, in 
exact amounts presently unknown to petitioner, will neces¬ 
sarily be expended in the establishment of the Paris Moun¬ 
tain operation. 

23. Upon information and belief, petitioner alleges that 
Spartan can not retain its CBS affiliation operating with 
the Hogback Mountain station specified in its construction 

* The agreement and the understandings attendant upon it are not avail¬ 
able to petitioner. As of Monday, Feb. 15, 1954, the agreement had not as 
yet been filed with the Commission. As the Commission knows, such agree¬ 
ment is not available to public inspection. 
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permit; that Spartan expected and expects to continne its 
affiliation with CBS beyond the expiration date of said 
STA; that it intended at the time it filed said STA, and now 
intends, not to establish the station specified in its CP; that, 
at the time it filed its request for STA, it intended and now 
intends, prior to or subsequent to said expiration 
125 date to seek to establish a station different from that 
specified in its CP which would have a service area 
which will obviate the obstacles to obtaining a CBS affilia¬ 
tion with a station constructed and operated in accordance 
with the specifications in said CP; and that it is Spartan’s 
intention to seek to obtain extension of the time for its op¬ 
eration of a station on Paris Mountain beyond the present 
expiration date of the STA. 

24. Petitioner further alleges, on information and belief, 
that at the time that Spartan filed its request for STA, and 
as recently as January 25,1954, Spartan did not have avail¬ 
able funds nor commitments for funds sufficient to construct 
the “interim” Paris Mountain station, and also the Hog¬ 
back Mountain station authorized in the CP, that the equip¬ 
ment, facilities and other construction required for its 
Paris Mountain station will have little usefulness in the 
Hogback Mountain station specified in its CP, and that the 
expenditures required for the Paris Mountain operation, 
by virtue of such lack of usefulness, will not reduce, except 
to an insubstantial degree, the financial requirements for 
construction of the Hogback Mountain station specified in 
its CP. 

HI. Facts Showing Petitioner to be a Party in Interest 

25. Petitioner has invested sums in excess of $200,000 in 
the establishment of Station WAIM-TV and expects to 
invest an additional $100,000 in said station. Petitioner’s 
station WAIM-TV has for some time been an affiliate of 
Columbia Broadcasting System* under an agreement, 

* A primary affiliation agreement was entered into with CBS on November 
4, 1953. 
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terminable by CBS on six months notice, by which the net¬ 
work programs of CBS are broadcast over said station. 
In addition to providing excellent programs having great 
attraction for the viewers in the service area of WAIM-TV, 
the CBS application provides to petitioner’s station sub¬ 
stantial needed incomes for the operation of its station and 
for presenting local programs of high quality and having 
great appeal to the station’s audience. Petitioner has al¬ 
ready suffered and will continue to suffer serious financial 
and economic injury, and the very survival of Station 
WAIM-TV will be endangered, as a direct conse- 
126 quence of the action to which this petition is ad¬ 
dressed. The extent of the losses already suffered 
are described in the sworn statements attached hereto as 
Exhibits 2, 3 and 4, which describe in detail the nature of 
such losses and show specifically how such losses are di¬ 
rectly attributable to the location of Spartan’s so-called 
“interim” station at Paris Mountain. 

26. As a UHF station, petitioner’s station has been and 
continues to be confronted with well-known problems of 
overcoming competitive handicaps which favor VHF sta¬ 
tions such as that proposed by Spartan. Such problems 
include the problem of conversion of receivers for UHF re¬ 
ception, and the handicap of the tremendously greater 
power and coverage presently available to VHF stations 
which is not similarly available to UHF stations because of 
the unavailability to UHF stations of the necessary equip¬ 
ment to achieve comparable coverage. In the face of the 
great competitive advantage enjoyed by Spartan’s VHF 
station as a result of the tremendously broader coverage 
to be attained by Spartan’s proposed interim station, the 
ability of petitioner’s UHF station to survive and to con¬ 
tinue to compete at all for the viewing audience common to 
both more than ever depends upon the availability to peti¬ 
tioner of sufficiently attractive programs to attract such 
audience. Such programs and the revenues obtainable 
from broadcasting them over petitioner’s station must of 


24 


necessity come from national networks and from the spon¬ 
sorship of such programs by the national advertisers. In 
turn, petitioner’s ability to present local sustaining pro¬ 
grams of necessity depends upon the availability of the 
revenues from such programming as well as the revenues 
from national spot advertisers and local and regional ad¬ 
vertisers. The latter’s willingness to purchase time on pe¬ 
titioner’s station is directly geared to the “circulation of 
the station,” the size of which depends upon the attraction 
of its programs, an attraction which, as has been pointed 
out above, presently exists because network programs are 
available from that station. To the extent, therefore, that 
a station, as is the case with petitioner’s station, which has 
a network affiliation, either loses that affiliation to another 
station serving the same audience, or is threatened with 
inevitable loss of the benefits of such affiliation, its very sur¬ 
vival is endangered. 

27. The foregoing is virtually self-evident. But it 
127 is realistically demonstrable here by the actual facts, 
which establish that the loss of W AIM-TV’s CBS 
network affiliation and other sources of revenue will be the 
direct consequence of operation of Spartan’s proposed sta¬ 
tion at Paris Mountain pursuant to the Commission’s ac¬ 
tion protested herein. The Hogback Mountain station pro¬ 
posed by Spartan in its application for CP and authorized 
in the CP granted by the Commission on November 25,1953, 
would render service to an area to the east of Spartanburg 
in the direction of Charlotte, North Carolina, which would 
overlap the service area of Station WBTV in Charlotte to 
a very substantial degree. Station WBTV in Charlotte has 
for many years been a basic network affiliate of CBS and 
through such station the public in said area of overlap has 
received and receives CBS programs. Spartan has been 
unable to obtain a CBS affiliation and the opportunity 
to broadcast CBS programs carried by WBTV for the 
reason that the broadcast of such CBS programs from 
Spartan’s Hogback Mountain site as specified in its CP 


would reach “substantially the same area” (See Sec¬ 
tion 3.102 of Commission’s Rules) as that already served 
by WBTV under its affiliation contract with CBS. Be¬ 
cause it was apparently unsuccessful in obtaining an 
NBC affiliation, as it represented in its application it ex¬ 
pected to have, Spartan was most desirous of obtaining 
a CBS affiliation because of the important advantages 
to it of such an affiliation. Because of this situation, it 
decided to seek a site from wrhich it could operate a 
station on Channel 7 which would have a different 
service area and thus obviate the objections which pre¬ 
cluded it from obtaining a CBS affiliation for its au¬ 
thorized station at Hogback Mountain. In order to re¬ 
move these objections, it was necessary for Spartan to 
seek a site further removed from Charlotte than Hog¬ 
back Mountain. Spartan refrained from efforts toward 
establishment of a station at Hogback Mountain while it 
searched for a new site. It selected the site at Paris 
Mountain and requested the so-called STA for interim 
operation for the reason that by thus contracting the 
service area of its station it would be and actually was 
enabled to obtain an affiliation agreement with CBS. 

28. In addition to the injury already caused to peti¬ 
tioner and presently continuing as a result of the gen¬ 
erally accepted imminence in broadcasting trade circles 
of the affiliation of Spartan with CBS, and as a 
128 result the general expectation in such circles that 
there will not be a duplication of CBS program 
service in the same areas commonly served by petition¬ 
er’s station and the Spartan “interim” station, peti¬ 
tioner is in serious danger of having its CBS affiliation 
terminated (for the very same reasons that Spartan 
was unable to obtain a CBS affiliation for its proposed 
Hogback Mountain Station). This danger, if not likeli¬ 
hood, of loss of affiliation, is accentuated by the fact 
that from its Paris Mountain site, affiliation with Spart¬ 
an has greater inducements to CBS and national ad- 
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vertisers than affiliation with petitioner because of the 
greater coverage including the area served by petitioner’s 
station, a competitive advantage accruing to Spartan as 
against petitioner because of the equipment situation de¬ 
scribed above which is not of petitioner’s making or one 
over which it has any control. Moreover, even if it could be 
fairly assumed that petitioner’s CBS affiliation agree¬ 
ment would be permitted to continue, with both WAIM- 
TV and Spartan’s “interim” station rendering dupli¬ 
cated CBS program service, such a situation would be 
purely theoretical and would not in any event prevent 
substantially the same measure of economic injury to 
petitioner. Under such conditions, CBS national adver¬ 
tisers will inevitably order and pay only for the net¬ 
working of most if not all of the programs sponsored 
on Spartan’s interim station and Avould not order or pay 
for broadcasting of the same programs over petitioner’s 
station. Furthermore, present and potential national 
spot advertisers, and local and regional advertisers will 
nevertheless be lost to petitioner to Spartan’s “interim” 
station because of the inducement of the more desirable 
“circulation” obtainable through the latter by virtue of 
the viewing audience for CBS programs transferred 
from petitioner’s station to Spartan station combined 
with its greater coverage. Exhibits 2, 3 and 4 establish 
beyond dispute that such is fact and not speculation. 

29. In granting the Spartan’s request for “interim” 
operation, the Commission concluded that “the allega¬ 
tions of economic injury which have been advanced are 
based upon the presumption that the proposed interim 
operation will subsequently be made permanent,” and 
that “the objectors have not afforded any sub- 
129 stantive proof in support of such presumption.” 

The facts and matters specificially set forth here¬ 
in and in Exhibits 2, 3 and 4, now establish clearly that 
petitioner’s injury is not “based upon presumption” 
for petitioner has suffered, and will certainly continue 
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to suffer serious economic injury threatening the very 
existence of WAIM-TV as a direct result of interim 
operation by Spartan on Paris Mountain. Such injury 
has resulted and will continue to result even if the pro¬ 
posed interim operation is not at some future date made 
permanent. For the facts now establish that, (a) Spartan 
has obtained a CBS affiliation; (b) even before the an¬ 
nouncement of this affiliation, the expected affiliation of 
Spartan’s “interim” station with CBS resulted in sub¬ 
stantial losses to petitioner; and (c) losses have con¬ 
tinued to be suffered by WAIM-TV at a rate of $1,000 a 
week through loss of advertising accounts in the very 
face of knowledge by advertisers of the reliance placed 
by the Commission in its memorandum opinion upon the 
“interim” nature of Spartan’s operation on Paris 
Mountain. It is clear that even the “interimness” of 
Spartan’s Paris Mountain station has not persuaded ad¬ 
vertisers to stay with Petitioner’s station. Even upon 
the assumptions, which we do not concede, that Spartan 
will proceed to construct the Hogback Mountain station 
authorized in its CP, that it will have completed con¬ 
struction of such station on or before July 25, 1954, the 
expiration date of its CP, and will discontinue operation 
of the Paris Mountain station on or before July 27, 1954, 
the expiration date of its ST A, and even if WAIM-TV’s 
CBS affiliation may be presumed to continue during said 
period, petitioner alleges that it will nevertheless con¬ 
tinue to suffer substantial losses of revenue in said 
“temporary” period not only from national network ad¬ 
vertisers who will not desire to pay for duplicated cov¬ 
erage, but from national spot, local and regional adver¬ 
tisers. 

30. Petitioner has elsewhere herein alleged facts show¬ 
ing that Spartan expects its operation to continue be¬ 
yond the “interim” period specified in its ST A. Peti¬ 
tioner alleges that continued operation of Spartan’s sta¬ 
tion on Paris Mountain beyond the date of July 27, 1954, 


* 


whether upon the basis of an extension of STA, by modi¬ 
fication of CP to provide for moving the original pro¬ 
posed station from Hogback to Paris Mountain, or op¬ 
eration of a station on channel 7 by any other de- 
130 vice designed to shift on a regular basis the origi¬ 
nal proposed service area to avoid overlapping 
with WBTV, Charlotte, resulting in continued affiliation 
of Spartan’s station with CBS, will greatly add to the 
economic injury resulting from a temporary operation. 
Petitioner further alleges that the likelihood of continu¬ 
ance of such operation for a substantial period beyond 
the date presently specified for its termination is very 
real. Let us assume that at the end of said period, 
Spartan has not completed construction of a station on 
Hogback Mountain. It will be operating from Paris 
Mountain with a CBS affiliation, a fact which in itself is 
not likely to spur it to diligence to establish a station 
on Hogback for which it will not be able to have a CBS 
affiliation. Presumably, these circumstances will cause 
the Commission to question whether the CP and STA 
should be extended. Since Spartan will have had its 
Paris Mountain station in operation for several months, 
it is not conceivable, in the light of past precedent and 
practice, that the Commission would summarily termi¬ 
nate the Paris Mountain operation. Rather it would prob¬ 
ably designate for hearing the request for extension of 
CP and STA and maintain the status quo pending such 
hearing by continuing the STA. The same course would 
undoubtedly be followed if Spartan should either within 
or towards the end of the term of the STA apply, by 
application for modification or otherwise, to obtain a 
regular authorization to operate from Paris Mountain 
or elsewhere in a manner that its service area would 
be shifted from that provided in the present CP, in 
order to avoid the overlapping situation which precludes 
it from obtaining a CBS affiliation under its present CP. 
The consequence would be that for all practical purposes, 


Spartan will have been able to achieve what is tanta¬ 
mount to a permanent operation or at least one that is 
sufficiently permanent that, in the meantime, objection 
to its continuance by any VHF station will have van¬ 
ished as a result of the inevitable extinction of the 
would-be objectors. From that point on, Spartan will be 
able to advance a new argument, to the effect that its 
continued operation on channel 7, whether from Paris 
Mountain, Hogback Mountain or otherwise would then 
most cetrainly be in the public interest, since by then 
it will be able to say that the public in the area has lost 
several services and the Commission should not also de¬ 
prive it of the service from Spartan’s station! 

131 31. It is respectfully submitted from the foregoing 

that whether or not the Commission’s authorization 
of operation of a station on Paris Mountain by Spartan 
is considered temporary or permanent, and whether or not 
Spartan expects to establish the station on Hogback 
Mountain authorized in its CP, the facts and matters set 
forth herein clearly establish that petitioner has suffered, 
is suffering, and will continue to suffer serious economic 
injury threatening survival of its station as a direct and 
immediate consequence of the authorization of the Com¬ 
mission protested herein. Petitioner is therefore a party 
in interest within the meaning of Section 309(c) of the 
Act, the doctrine of F.C.C. v. Sanders Bros. Radio Station, 
309 TJ.S. 470, and a long line of Commission decisions. 
Versluis Radio and Television Inc., 9 R.R. 102; Eugene 
Television, Inc., 9 R.R. 601; Midwest Television, Inc., 9 
R.R. 611; Cherry and Webb Broadcasting Company, 
9 R.R. 1093. 

32. In the response of Spartan’s counsel dated January 
26, 1954, in opposition to the objections to a grant of the 
Spartan “informal application,” it was suggested, in sub¬ 
stance, that because of the failure of petitioner and other 
parties to protest the grant of CP to Spartan for opera¬ 
tion on Hogback Mountain, and because the proposed 
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“ interim ” operation from Paris Mountain provided 
coverage within the same contours, no claim of injury 
could be asserted by these parties because of the expiration 
of the statutory time for protesting the grant of CP. This 
was tantamount to one that the right to protest may only 
be asserted against the grant of a CP. But, this argument 
was not accepted by the Commission in its Memorandum 
Opinion granting the “informal application.” On the con¬ 
trary, the Commission implicitly rejected this argument 
and recognized that if specific injury is shown to result 
from a grant of a so-called STA, standing to protest such 
an authorization is established. 

33. It is clear in any event that the STA granted to 
Spartan here is for an entirely different station and 
operation, notwithstanding the fact that the area to be 
served thereunder is encompassed within that proposed 
in the CP for a station on Hogback Mountain. It is un¬ 
sound both legally and factually and it would completely 
nullify Sections 3(dd) and 309 of the Act to contend that 
protest may not be made to an authorization for a station 
(a) which is to be established over 17 miles from a 
different one authorized in a CP, (b) which places signal 
strengths in various areas and communities of 
132 different intensity than those of the station pre¬ 
viously authorized in the CP, (c) which will not have 
the same service area as the station authorized in the CP; 
and because of such differences serious economic injury 
results directly to other stations from the grant of the 
later authorization rather than from the grant of the 
station authorized in the CP; and, in addition, serious 
questions of legality, consistency with rules and the public 
interest are presented which were not present with respect 
to the previous grant of CP. Moreover, the contention of 
Spartan’s counsel, assumes without valid reason and con¬ 
trary to the position taken in the Commissions’ Memo¬ 
randum Opinion and Order, that if Spartan had applied 
for modification of its CP to accomplish the same purposes 
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as the requested STA, no objection would lie against such 
application. However, this argument has the same fallacy 
because if new injury results from such modification, (as 
it would), the right to object thereto similarly exists. 

35. If standing to protest a later authorization were to 
depend upon the test apparently urged by Spartan’s 
counsel, the owner of a high power AM station in City X, 
proposing to establish a lower power station in Town Y, 
with a service area wholly encompassed within the area 
of the high power station in City X, would be immune from 
the protests of existing stations in Town Y who had not 
protested the grant of the high power station because no 
injury had resulted, but who would be economically injured 
by the establishment of the low power station in Town Y. 
Petitioner submits that the interpretation urged by 
Spartan is patently fallacious and one which cannot reason¬ 
ably be applied to the provisions of Section 309(c). 

IV. Specific Grounds for Relief Requested 

A . A grant of the request for STA contravenes the re¬ 
quirements of Section 3.607 of the Rules, and the 
principles embodied in Section 307 (b) and adopted in 
the Sixth Report and Order . 

36. Under Section 3.606 of the Commission’s Rules, 
Channel 7 has been assigned to the community of Spartan¬ 
burg. This rule must be interpreted in the light of the 
purposes of assignments to particular cities made in the 
Sixth Report. The discussion in II. A above clearly 

demonstrates that the channel so assigned to 
133 Spartanburg was predicated upon specific reasons 
pertaining to the intended use of the channel not 
for the primary purpose of giving a more efficient service 
to another community such as Greenville (and its trade 
area) to which other channels were expressly assigned for 
such purpose. As is shown by the verified facts before 
the Commission at the time it granted Spartan’s “informal 
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application, ” and further supplemented herein, the pro¬ 
posed Paris Mountain operation sacrifices signal strength 
to Spartanburg and the areas immediately surrounding it, 
in order to provide greater signal strength to Greenville 
and its surrounding areas which under the principles of 
fair, efficient and equitable distribution of facilities, 
motivating the respective assignments, were provided with 
separate channels for such purposes. 

37. The principles to which the Commission purported 
to give recognition in the Sixth Report rested upon the 
need for service among communities and areas upon a 
relative basis by taking into account size and population 
of communities, the maintenance of a healthily competitive 
situation between stations, geographic and economic 
factors, and an equalization, to the extent possible of the 
number of television signals available to the public in 
different areas. In making assignments of channels to a 
specific community, the Commission gave consideration 
to the question of the extent to which a relative excess or 
dearth of service would be provided in such community and 
its surrounding areas as against other communities and 
their surrounding areas. (See para. 63, 65). 

38. A dominant consideration underlying the assign¬ 
ments was that smaller communities were entitled to have 
television service available from their own local stations 
rather than from stations located in larger cities whose 
signals would reach such smaller communities (See para. 
78 and 79, reasons given for rejection of DuMont plan). 
Since in hundreds of communities throughout the United 
States, the availability of service from a local television 
outlet could be provided only by assignment of UHF 
channels, as was the case with Anderson, South Carolina, 
it was implicit if not explicit in the assignment plan that 
such stations should be afforded a fair opportunity for 
survival, and that such opportunity should not be en¬ 
dangered or destroyed by undue extension or shifting of 


the areas intended to be served by VHF channels assigned 
as a general proposition to communities distant or 
relatively distant from such smaller communities. 

134 39. Similarly, since channels were assigned to 

various communities with relative regard to assign¬ 
ments made in other communities, it was implicit if not 
explicit in the assignment plan that regardless of whether 
Community A had been assigned VHF or UHF channels 
or both, a VHF channel assigned to Community B should 
not be used in a manner that would in effect make the 
station operating on such channel one which renders 
service principally to the Community A and its surround¬ 
ing areas rather than to Community B and its surrounding 
areas. For it is plain logic that if Community A was 
found to be entitled to 3 channels and Co mmuni ty B was 
found to be entitled to 2 channels on the basis of the various 
factors considered, these determinations will have been 
completely frustrated if not nullified when one of Com¬ 
munity B’s two channels is utilized in a manner that 
results in increasing Community A and its surrounding 
areas to something more than 3 full services while reducing 
Community B and its surrounding areas, on a relative 
basis, to something less than 2 full services. 

40. To permit a Spartanburg channel to be utilized so 
that the greatest signal strength from a station on said 
channel would be transferred from Spartanburg, and from 
the market areas around Spartanburg to other communities 
to which channels have been separately assigned defeats 
the very purpose of the respective assignments and results 
in the very unbalance of service sought to be avoided by 
the Commission in assigning channels by a nation-wide 
assignment plan instead of the application method (Para. 
13 and 14, Sixth Report) which the Commission 
characterized as being based on “fortuitous determinations 
of individual applicants interested solely in the coverage 
possibilities in a particular community irrespective of the 
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effect of such assignments on the possibility of making 
assignments in other communities.’’ 

41. It is to be noted that where the Commission desired 
to provide wide latitude in the utilization of channels to 
render service to more than one principal community, its 
purpose was made clear as it did in the assignment of 
Channels 4 and 5 for utilization in a triangular area encom¬ 
passed within lines connecting the cities of Brownsville, 

Harlingen and Weslaco, Texas. It is obvious that 
135 by the tremendous latitude allowed to Spartan 

Radiocasting Co. to locate the station for which 
Channel 7 has been assigned so that it will give more 
efficient coverage to another city and areas to which 
channels have been separately assigned would be to allow 
a use of the channel clearly beyond the purpose for which 
the channel was assigned. Such a move is an even more 
palpable derogation of Section 3.607 in the light of the 
facts that in the Brownsville-Harlingen-Weslaco situation, 
the triangular area for which the channels were specifically 
assigned is considerably smaller in size than the 
triangular area formed by lines connecting Spartanburg, 
Greenville, and Anderson. Thus, by the same theory under 
which Spartan would be permitted to locate its trans¬ 
mitter to a point from which much greater signal strength 
is delivered to communities and areas distantly removed 
from the community and areas to which the channel was 
principally assigned than is delivered to the latter com¬ 
munity and areas, a catalyst would be provided for a 
process of erosion of the very foundations upon which the 
assignment plan was built. 

42. The mere fact that by its Paris Mountain station 
Spartan will be able to place over the City of Spartanburg 
a signal barely above the minimum signal strength 
specified in Section 3.685 of the Rules provides no sanction 
for the utilization of a channel assignment made to that 
particular community to achieve the purpose of rendering 


a more “primary” signal to another community and areas 
for which the channel was not assigned. For Section 
3.685 most certainly does not say that merely because the 
minimum signal is met, a grant should be made, par¬ 
ticularly where the whole meaning of another rule as 
shown by its “legislative history” would thereby be 
completely nullified. 

B. The public interest is disserved by authorization of the 
Paris Mountain operation because of the resulting 
aggravation of the competitive handicaps of UHF 
stations, with the consequent likely loss of needed 
service in the areas in which such stations operate. 

43. It requires no extended discussion to establish that 
throughout the Sixth Report and Order, in the Assignment 
Table itself and in subsequent policy pronounce- 
136 ments, the Commission has recognized the tre¬ 
mendous public interest factors dictating the need 
for survival of UHF stations and for their attainment of 
equality of competitive opportunity with VHF stations. 
The authorization of the Paris Mountain operation as the 
facts before the Commission showed and as the facts here¬ 
in further show, has the clear-cut effect of permitting a 
VHF station to enhance the tremendous competitive ad¬ 
vantages it would normally enjoy, by allowing it to shift 
its orignally proposed service area to gain business which 
it would otherwise not be able to get and which at the same 
time can come to it only at the expense of several UHF 
stations whose survival is threatened by such move. The 
Supreme Court in Sanders while recognizing that 
economic injury “is not in and of itself, and apart from 
considerations of public convenience, interest, or necessity 
an element the petitioner (Commission) must weight,” 
clearly recognized that where the effects of such injury 
had further impact upon service to the public, (as it is the 
case here) by threatening the survival of other stations 
and the continuance of effective competition, such effects 
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were required to be taken into account. Petitioner alleges 
that such are the provable consequences of the action 
protested herein and are plainly indicated by the facts 
before the Commission and those herein alleged. In 
specific terms, as a result of the threatened destruction of 
those UHF stations which have objected to the Paris 
Mountain operation, the public’s interest is similarly ad¬ 
versely affected because the public will lose the benefit of 
several program services without reasonable expectation 
of their replacement, as well as the incalculable benefits 
which flow from the competition of UHF stations, en¬ 
couragement of which the Commission has repeatedly 
stated to be in the public interest. 

C. A grant of the so-called “informal application” is in 
violation of Sections 1.324, 1.311, and 1.317 of the 
Commission’s rules, and the provisions of Section 
3(dd) and 308 and 319 of the Communications Act. 

44. Whatever may be the Commission’s authority to 
apply its STA rule so as to grant temporary authorizations 
for operation of a station which might be considered to 
come within general specifications covered in a previously 
issued CP, as is the case where such authorizations are 
normally issued for “interim” operation, neither the 
STA rule (Sec. 1.324) or any other rule of the Corn- 
137 mission validly sanctions the procedure followed 
to authorize construction and operation of a new 
and different station from that authorized in a CP, as is 
the case here. Assuming that the word “license” in the 
STA rule refers also to a construction permit, the very 
language of the rule provides for operation of the station 
authorized in the CP. As applied to the instant situation, 
the station previously authorized was one on Hogback 
Mountain. But Spartan did not seek an STA to operate 
such station “for a limited time, or in a manner and to an 
extent or for service other or beyond that authorized” in 
the existing CP. By no stretch of logic or imagination can 


the rule reasonably be construed to provide the procedure 
for operating a different station on Paris Mountain over 
17 miles away from that construction of which was 
authorized in the CP issued to Spartan. 

45. To construe the rule as it apparently has been here 
would completely nullify the provisions of Sections 3(dd) 
and 319 of the Act. Section 319 requires an application 
to and issuance of a construction permit by the Commission 
before a license for operation of a station may be issued. 
The authorization requested by and granted to Spartan 
was one of operation of a station which has no reasonable 
similarity to the station in the previously issued CP. 
Moreover, specified procedures are prescribed in Section 
319 of the Act as implemented by Sections 1.311 and 1.317 
of the Rules on obtaining authority to construct and 
operate a station, including the furnishing in applications 
required of verified information not only as to financial 
qualifications but as to a number of other matters. The 
so-called “informal application” of Spartan failed com¬ 
pletely to provide any of such required information except 
the most meager details as to some technical aspects of 
the proposed Paris Mountain operation. In the face of 
such provisions, it is no answer to say that some of such 
information was available to the Commission in the 
application for CP for the Hogback Mountain site for 
such information was verified as of a date some time 
previous and no sworn assertion was made to the Com¬ 
mission in the informal application to the effect that the 
same information, to the extent applicable, was true as of 
the date of the informal application. It is impossible to 
see how such information could possibly have been 
relied upon by the Commission particularly 
138 with respect to the question of financial qualifica¬ 
tions raised by the “informal application” which on 
its face indicated that substantial additional funds might 
or would be required to construct a station on Paris 
Mountain in addition to the station allegedly to be con- 
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structed on Hogback. Indeed the questions raised by the 
Commission in its “McFarland letter” preceding its 
action on Spartan’s application for CP, and the facts 
later discussed herein with respect to the ability of Spartan 
to finance both the Paris Mountain and Hogback Mountain 
stations, clearly indicated the pertinence and necessity for 
requiring Spartan to submit material information to enable 
the Commission to determine whether public interest, con¬ 
venience or necessity would be served by a grant. 

46. The very purpose of Congress in recently enacting 
Section 3(dd) of the Act was to preclude that short-cutting 
of the procedures prescribed and the procedural rights 
accorded in various other provisions of the Act and Com¬ 
mission rules with respect to applications for CPs and 
licenses. Petitioner submits that such requirements may 
not be avoided or waived by the questioned interpretation 
of the ST A rule or by the use of labels such as “STA,” 
“informal application,” or “interim operation.” (Cf. 
Johnston Broadcasting Company v. F.C.C., 175 F. 2d 351) 

D. Spartan Lacks the Requisite Financial Qualifications. 

47. The facts indicating the financial inability of Spartan 
to establish its alleged “interim” station on Paris 
Mountain and the station on Hogback Mountain specified 
in its CP are set forth above. The estimates submitted 
in the application for CP showed a total cost of con¬ 
struction of $376,671. This was at best a most conservative 
estimate and can be established to be such. The funds to 
finance such construction were to become available through 
cash from sale of new stock in the amount of $324,000, and 
a deferred payment credit of $211,170. First year 
revenues of $299,000 upon the expectation of an NBC 
application were expected to yield a net over expenses of 
only $12,000. The only additional funds reasonably 
expected to be available to Spartan as of the dates of its 
request for STA and Commission action thereon were 
proceeds of $150,000 from the sale of WORD and WDXY, 
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of which $60,000 would only be on a basis of proceeds 
► 139 from discounted notes which, as petitioner under¬ 

stands such transactions, would yield less than 
$60,000. Also between $12,000 and $15,000 additional was 
expected to become available to Spartan from WORD 
“Accounts Receivable.” Additional sums of $25,000 for 
“Accounts Receivable” of WSPA can scarcely be con¬ 
sidered because no separate item is maintained by Spartan 
for working capital. 

48. As against such available and committed funds, 
Spartan will be required in the near future to pay over to 
the seller of WSPA and WSPA-FM in a lump sum cash' 
payment, the amount of $400,000. It shows in its projected 
balanced sheet, after giving effect to such purchase and to 
the sale of WORD and WDXY, a cash availability of only 
$94,911. With the sum, it presumably expects to do the 
following: 

(a) Meet the costs of construction of the Hogback 
Mountain station by July 27, 1954, which by its own con¬ 
servative figures will require at least $165,501; 

(b) At an early date, meet the costs of establishing its 
so-called “interim” station in amounts not disclosed but 
certain to be substantial. 

49. If we take a conservative figure of about $20,000 
merely for purchase of necessary equipment, labor and 
items of construction, without considering other likely 
costs arising out of the Paris Mountain venture, it is plain 
that a most conservative view would leave Spartan in a 
situation where it will be $100,000 short of its requirements 
for its Hogback Mountain station. Its fluid cash position 
is for all practical purposes limited to the $94,000 left to 
it after paying for the purchase of WSPA and WSPA-FM, 
for if it expects to rely on net profits which it may obtain 
by virtue of the CBS affiliation with its Paris Mountain 
station up until July 27, 1954, it is impossible to see bow 
the deficiency can be supplied from that source when for 


a 12-month period of operation of its Hogback Mountain 
station, which would have much greater coverage and yield 
greater returns, it only expected to realize a net of $12,000 
with an NBC affiliation. 

50. In the light of these facts, it is plain that the re¬ 
quisite statutory finding of financial qualifications to 
support the requested grant of STA for the Paris 
Mountain operation cannot be made if it is to be assumed 
that Spartan intends to establish the Hogback Mountain 
station authorized by the CP. 

140 E. Spartan’s Misrepresentation of the Temporary or 
Interim Nature of the Requested STA Pending 
the AUeged Completion of the Station Authorized 
in the CP. 

51. The facts, matters and things showing that Spartan 
did not candidly represent to the Commission that the 
purpose of the requested STA was not in fact to obtain 
authority for a temporary operation are set forth else¬ 
where herein. In recapitulation these facts show: 

(a) That Spartan does not have the necessary funds 
or commitments of funds to enable it to build the station 
authorized in the CP by July 27, 1954; 

(b) That Spartan desires and expects to retain the CBS 
affiliation and cannot do so with the station authorized 
in the CP; 

(c) That the recently secured CBS affiliation of Spartan 
is subject to the contingency that its continuance is to 
depend upon an absence of substantial overlap of 
Spartan’s station with the areas served by WBTV 
Charlotte; 

(d) That Spartan has, to date, failed to deny or refute 
sworn allegations directly challenging its intention to com¬ 
plete its construction of the station authorized in its CP 
and, to date, has failed to assert unequivocally, in the face 
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of such allegations, that its Paris Mountain operation is 
only temporary. 

52. On information and belief, petitioner further alleges 
that Spartan’s arrangements for use of buildings and 
facilities for the Paris Mountain operation contemplate 
their use for a period substantially beyond the expiration 
date of its STA and beyond the date specified for comple¬ 
tion of construction of the Hogback Mountain station 
authorized in the CP. 

53. In the light of the foregoing, the authorization re¬ 
quested does not come within the requirements of Section 

3.124 of the Commission’s Rules that the operation 
141 requested shall be temporary, and that “full 
particulars as to the purpose for which the request 
is made” shall be disclosed, and therefore cannot be 
granted for that reason (Pacifica Foundation, 9 R.R. 907). 
In addition, upon the foregoing facts, Spartan’s character 
qualifications to be a licensee are open to question. 

F. Issues . 

54. It is submitted that the foregoing “facts, matters 
and things” establish that the grant of STA to Spartan 
should be set aside, and either that the “informal applica¬ 
tion” of Spartan be dismissed outright for failure to 
comply with the provisions of the Act and of the various 
rules discussed herein, or that it be designated for hearing 
upon issues adopted by the Commission which shall include 
the issues specified herein. If the Commission is not dis¬ 
posed to set aside said grant by following the foregoing 
procedure, it is respectfully submitted that the Commission 
is legally required under Section 309(c) of the Act to set 
said “informal application” for hearing upon the issues 
set forth herein, together with such further issues as may 
be specified by the Commission, and pending such hearing 
and decision, to postpone the effective date of the Com¬ 
mission’s action granting said “informal application,” to 
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the effective date of the Commission’s decision after 
hearing. 

55. The following are the issues to he included in the 
Commission’s order of designation for hearing: 

(a) To determine whether a grant of the informal 
application of Spartan Radiocasting Company contravenes 
the requirements of Section 3.607 of the Commission’s 
Rules, the principles of a fair, efficient and equitable dis¬ 
tribution of television broadcast facilities, and the 
principles upon which the assignment of television broad¬ 
cast channels has been made by the Commission; 

(b) To determine whether the consequences of a grant 
of such application would be to impair the ability of 
authorized existing or prospective UHF stations in the 
Spartanburg, Greenville and Anderson area to compete 
effectively with the station proposed by Spartan in said 
informal application or to deprive the public of the service 
of such stations; 

142 (c) To determine whether said informal applica¬ 

tion is consistent with the requirements of Section 
1.324, 1.311, and 1.317 of the Commission’s Rules, and 
whether the provisions of Sections 3(dd), 308 and 319 of 
the Communications Act of 1934 would be violated by a 
grant of said “informal application.” 

(d) To determine whether Spartan possesses the 
requisite financial qualifications to construct and operate 
both the station proposed in said informal application and 
the station authorized by grant of its application for con¬ 
struction permit as specified in said construction permit 
issued on November 25, 1953; 

(e) To determine whether Spartan in said informal 
application disclosed the full particulars as to the purpose 
for which such informal application was made and whether 
in the light of the full particulars as to such purpose— 
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(1) the authorization requested was in fact intended to 
be temporary within the meaning of Section 1.324 of the 
Commission’s rules; 

(2) Spartan was candid in representing to the Commis¬ 
sion that the purpose of such authorization was for a 
temporary operation. 

V. Grounds for Preliminary Order. 

56. Prompt preliminary relief to safeguard protection 
of petitioner’s rights under law and to prevent the con¬ 
tinuing irreparable injury caused and being caused to him 
is vitally necessary in view of the following situation. The 
continuing and current nature of such injury is shown in 
the Exhibits attached hereto. The Commission knows that 
Spartan will have available to it for establishment of its 

proposed station on Paris Mountain, substantial 
143 ready made facilities which may enable it to place 
its proposed station on the air “speedily,” in fact 
before the Commission may be able to act on petitioner’s 
request to set aside or suspend the STA pending hearing 
on the informal application. Having such a decided start 
towards completion of its alleged “interim” station, it is 
in a position to complete the station by installation of the 
necessary equipment and apparatus before such action may 
be taken by the Commission. 

57. It requires no extensive argument to establish that 
the purpose of Congress in writing the protest features 
of Section 309(c) and in specifying the time limits men¬ 
tioned therein for filing of protests and action by the 
Commission thereon was to enable the Commission to 
decide the question of suspension of its action pending 
hearing before it was confronted with the accomplished 
fact of actual operation under the authorization in 
question. For it is more than plain from Section 309(c) 
that commencement of operation under an authorization 
in question would present most serious obstacles to the 
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protection of the interests of protesting parties and the 
public interest and might even give rise to a question as 
to whether that operation has become “an existing 
service ’ ’ which the Commission might he urged to continue 
pending hearing on the issues raised by the protest. The 
very inclusion of the suspension requirement in Section 
309(c) manifests the Congressional intention that the 
existence of actual operation pending a hearing would 
present most serious obstacles to a full and fair hearing 
on the issues presented by the protest. 

58. In the normal case, a period much in excess of the 
45 day period specified in Section 309(c) for filing, and 
Commission action on a protest is regularly required for 
constructing and placing a new station in operation. The 
Commission’s experience in an overwhelming number of 
situations over the years confirms such to be the fact. 
Hence, in the normal case, the danger that actual operation 
may commence before the date of Commission action on a 
protest is quite remote. But in a situation such as the 
present where, the grantee of a questioned authorization 
already has the station in question in a state of substantial 
completeness, the purposes of Section 309(c) would be 

completely frustrated if operation of such a station 
144 is commenced before the Commission has had an 

opportunity to determine whether pending protests 
meet the requirements of Section 309(c). 

59. The so-called STA procedure, particularly in a case 
such as this, where an entirely different station from that 
covered by the CP is authorized (and a station, moreover, 
which is substantially completed) should not properly be 
allowed to be utilized to afford the grantee a bootstrap by 
which it lifts itself into a position fortifying it against 
effective and fair consideration of reasons going to the 
validity of that authorization. If operation commences 
here under such a questionable authorization, the 
resistance and obstacles to restoration of the status quo 
will be immeasurably magnified by the circumstances that 
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the public will have begun to receive programs from 
Spartan’s new station, advertising and other commitments 
for time will have become effective, station staffs will have 
been put to work, and innumerable other plans going into 
opening a TV station have gone into effect. The Com¬ 
mission should not let itself be placed in the uncomfortable 
position of later bearing the brunt of possible adverse 
public or other reaction when it might later be required 
to conclude that it must legally suspend the STA opera¬ 
tion pending a hearing. 

60. There is no sound reason in the public interest why 
operation of Spartan’s proposed station on Paris Moun¬ 
tain should not immediately be ordered delayed for the 
short period which the Commission may need to act on this 
petition. Under the provisions of Section 1.726(c) of the 
rules, the Commission may issue such temporary order 
ex parte or on its own motion. Petitioner earnestly 
requests that the Commission do so. There would be no 
injury to the public from such step because there are 
already several existing program services to the areas 
proposed to be served by Spartan’s proposed station in¬ 
cluding CBS program service. Without such a pre¬ 
liminary order, on the other hand, serious injury would 
be added to that already suffered by petitioner and other 
UHF stations protesting the grant of STA. If any 
private detriment is caused to anyone, it is not in the 
nature of a loss of any kind to Spartan but it would 
merely be in the nature of a failure by Spartan to gain 
advantages to which it can only claim to be validly entitled 
only if pending protests drawing into question the validity 
of its authorization should later validly be found not to 
meet the requirements of Section 309(c). 

145 61. The reasons for a grant of the preliminary 

relief herein requested are the same in all significant 
respects to those upon the basis of which the Commission 
ordered temporary suspension of the effectiveness of STA 
for interim operation in Cherry and Webb Broadcasting 
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Company (Order issued October 8,1953, Docket No. 8737). 
Such relief was afforded in view of the possibility that 
Cherry and Webb might have started an “ interim” opera¬ 
tion by the time, nine days later, when the Commission 
would be required 'to have acted on a pending protest 
directed against the STA authorizing such interim opera¬ 
tion. Petitioner respectfully submits that here, as in the 
Cherry and Webb case, “serious questions have been 
raised” concerning the Commission’s action in granting 
the Spartan “informal application”; and here, similarly, 
a stay of the Spartan STA “pending disposition of said 
protest would serve to maintain the status quo herein and 
would be in the public interest.” 

# • • • • 

Wherefore, in the light of the foregoing it is respect¬ 
fully requested that the Commission grant the relief 
requested in paragraph 1 of this petition. 

Respectfully submitted, 

Wilton E. Hall 


By /s/ Scott W. Lucas 
Scott W. Lucas 

/s/ Benedict P. Cottone 
Benedict P. Cottone 


Of Counsel: 

Spearman and Roberson 
1022 Munsey Building 
Washington 4, D. C. 


/s/ John C. Spearman 
John C. Spearman 
His Attorneys 


Lucas and Thomas 
1025 Connecticut Avenue, N. W. 
Washington 6, D. C. 


47 


♦ 






% 




148 Exhibit No. 1 

Clipping from The Greenville News 
Greenville, South Carolina 

February 3, 1954 

Spartan TV Station 
Affiliated With CBS 

Spartanburg, Feb. 2. — Spartanburg’s new television 
station, which will operate on VHF Channel 7, will be 
affiliated with the Columbia Broadcasting System. 

Walter J. Brown, president of the Spartan Radiocasting 
Co., negotiated and signed a CBS primary affiliation con¬ 
tract in New York yesterday. Herbert Akerberg, vice 
president of CBS, signed on behalf of his company. 

The Spartan Radiocasting Co. has contracted to buy 
WSPA, CBS radio affiliate in Spartanburg, and call letter 
of the Spartanburg television station will be WSPA-TV. 
The Spartan company has also contracted to sell WORD 
and WDXY to a new corporation, WORD, Inc., the 
principal owners of which own WNOK and WNOK-TV in 
Columbia. Applications to carry out these transfers are 
now pending before the FCC. 

The Spartan Radiocasting Co. holds a construction 
permit to build the Channel 7 transmitting plant on Hog¬ 
back Mountain in Greenville County. The FCC has 
authorized the station to operate on an interim basis on 
Paris Mountain, which is also in Greenville County. The 
studios will be in the city of Spartanburg regardless of 
the location of the transmitter. 

In connection with the CBS affiliation, Mr. Brown made 
this statement: “In 1940 we brought a CBS radio 
affiliation to Spartanburg connecting our city with a major 
network for the first time. 

“After serving the Spartanburg-Greenville area for 14 
years with their outstanding radio network, we are indeed 
delighted that CBS will now serve our area in television. 
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“WSPA-TV will fill a serions gap in CBS coverage of 
the southern part of the Piedmont section and their 
superb program service will be a tremendous help in 
assuring the success of the Spartanburg broad-range TV 
station. 

“With our network affiliation now completed, we can 
move forward with greater speed in getting our station 
in operation. We hope to be on the air within three or 
four months.” 


149 Exhibii No. 2 

Statement of Glenn P. Warnock, General Manager 
WAIM-TV, Anderson, S. C. 

February 13, 1954 

On February 1, 1954, I prepared a sworn statement, 
based upon the affidavit of Gordon Anderson, National 
Sales Manager of WAIM-TV, and my own personal 
experiences, setting forth that the announcement in 
advertising agency circles and elsewhere that a Spartan¬ 
burg station (WORD-TV, VHF Channel 7) had secured 
authorization for interim operation on Paris Mountain at 
Greenville, South Carolina, and from this point would 
begin telecasting at an early date as a CBS primary affiliate, 
had cost WAIM-TV loss of network and national spot and 
regional advertising revenue in the amount of $59,661.70. 

During the last two weeks, from February 1-February 
13, inclusive, our further loss of revenue from network 
accounts, together with national and regional spot 
accounts, etc., scheduled to go on WAIM-TV, amounts to 
$2,101.16, which is an additional continuing loss of business 
in excess of $1,000 a week. 

I am informed and believe that representatives of 
WORD-TV are making sales presentations to advertising 
accounts and agencies in such a manner as to produce 


immediate sales for their so-called authorized interim or 
temporary operation on Paris Mountain, at Greenville, 
S. C. These representations have been widely circulated 
in New York and elsewhere for several weeks, calling 
attention" to their interim authorization and announced 
CBS affiliation, all of which has caused WAIM-TV the 
serious loss of sales revenue set forth herein and in my 
statement of February 1, 1954. 

From my personal contacts with advertisers and 
agencies, I am convinced that the WORD-TV representa¬ 
tions are made in such a manner as to develop immediate 
network and spot and regional sales for the interim 
operation; that the immediacy of their going on the air 
is emphasized, with a definite impression being created 
that the Paris Mountain location for its transmitter 
150 at Greenville, South Carolina, is to be a permanent 
site. 

(s) Glenn P. Warnock 
Glenn P. Warnock 
General Manager 
WAIM-TV 

State op South Carolina 
County of Anderson 

Personally appeared before me Glenn P. Warnock, who 
swears that the statement above is true. 

(s) Glenn P. Warnock 

(s) Bessie McDaniel 
Notary Public 

(My commission expires at the pleasure of the Governor.) 
(Seal) 


50 


151 Exhibil No. 3 

Anderson, S. C. 

February 1, 1954 

Mr. Glenn P. Warnock, General Manager 
WAIM-WCAC-FM & WAIM-TV 
Anderson, South Carolina 

Dear Mr. Warnock: 

As part of our intensive promotional campaign to 
sell CBS Television shows on WAIM-TV, I made a trip 
to New York to call on various agencies and accounts. 

This work started January 11 and I remained in New 
York City making contacts with agencies and accounts 
for three weeks, or until January 30. 

My sales effort the week of January 11-15 inclusive 
was most satisfactory. We had previously prepared and 
mailed out a number of promotional pieces, tearsheets 
of advertisements, cards, letters, etc., as part of a vigor¬ 
ous sales campaign in behalf of WAIM-TV, which went 
on the air in Anderson on December 15. My work in 
New York wms to contact agencies and accounts which 
we felt would be interested in placing their CBS shows 
on our station, and also for the purpose of contacting 
various spot accounts which usually flow to the desirable 
adjacencies in the CBS Television schedule. 

During the week of January 11-15, a most favorable 
reception was given my calls. I was successful in selling 
the “Omnibus” show, a full hour and a half on Sundays. 
There was enthusiasm and genuine interest in WAIM- 
TV on all sides and it appeared that I would be able 
to rapidly build up the number of CBS shows and a 
corresponding number of spot accounts. 

The reaction of the agencies and accounts to the an¬ 
nouncements they had received concerning the opening 
of WAIM-TV was as favorable as I have ever observed 
in my years of contacting these people in behalf of 
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radio. In fact, I felt confident that we would secure, 
with a few weeks, a large volume of business. 

On or about January 18, however, information was 
given to numerous agencies and accounts that CBS was 
going to affiliate with WORD-TV, and that this Spartan¬ 
burg station wmuld propose to immediately establish its 
transmitter on Paris Mountain, at the edge of Green¬ 
ville, South Carolina, and operate on Channel 7 VHF. 

The effect of this report on the agencies and accounts 
was very adverse to our interest and selling efforts. It 
was, in fact, a bombshell, and w’hereas in my first week 
of selling contacts I had been successful in making sales, 
tentative sales and receiving enthusiastic cooperation 
and promises of business, the picture completely changed. 

Not only did there develop coolness and lack of inter¬ 
est, but I was told that “We are going to do business 
'with CBS when WORD-TV opens on Paris Mountain; 
we won’t need Anderson.” , 

The prevailing opinion throughout most of the agen¬ 
cies "was reflected in this type of comment, with the gen¬ 
eral prediction that with WORD-TV operating at Green¬ 
ville, S. C., CBS would itself very likely terminate serv¬ 
ice into Anderson, which it was understood, would be 
'within the Grade A coverage circle of WORD-TV. 

Eleven specific rejections were given me because of 
the information that WORD-TV ■would locate its trans¬ 
mitter on Paris Mountain at Greenville, S. C., totaling 
a loss of revenue in the sum of $9,548.50, plus a further 
loss of $30,888.00 in spot business. 

152 In addition to this, the largest spot account we 
have on the air flatly informed me to cancel it on 
February 11, 1954, as a result of this move by WORD- 
TV. This involves another loss of $6,764.00. 

It is a big disappointment to me to have to make such 
a report as this, but these are the facts. I realize that 
we have spent a large sum in publicizing the opening 
of WAIM-TV, and the fact that we have a CBS Tele¬ 
vision Network affiliation at this time. 
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Based upon my experience for three weeks in New 
York, which ended January 30, I am convinced that we 
will make no progress whatever in selling CBS shows 
and spot announcement adjacencies so long as the 
agencies and accounts believe that WORD-TV, of Spar¬ 
tanburg, will open soon with a transmitter on top of 
Paris Mountain, at Greenville, S. C. In fact, I am led 
to believe that the national accounts we have will cancel 
as soon as that station goes on the air, if not earlier, as 
is being done by Bulova, which is stopping about two 
weeks hence. 

You will find in reviewing this situation that the sales 
efforts of our representatives in other major cities are 
encountering similar difficulties. 

Very truly yours, 

(s) Gordon Anderson 
Gordon Anderson 
National Sales Manager 
WA1M-TV 

State of South Carolina ) 

County of Anderson ) 

Before me personally appeared Gordon Anderson, who 
being duly sworn, says that the above statement is true. 
Sworn to before me this 1st day of February, 1954. 

(s) Gordon Anderson 

(s) Virginia M. Czapko 
Notary Public for 
South Carolina 

(My Commission expires at the pleasure of the Gov¬ 
ernor.) (seal) 


53 


153 Exhibit No. 4 

Statement of Glenn P. Warnock, General Manager 
WAIM-TV, Anderson, S. C. 

February 1, 1954 

On November 4, 1953, Station WAIM-TV (UHF) 
signed a primary affiliation contract with the CBS Tele¬ 
vision Network, 485 Madison Avenne, New York 22, 
N. Y. The established rate for onr station was $150 per 
honr, with the understanding that after 90 days onr 
rate would likely be increased to $200 an hour. 

Immediately after the execution of this contract we 
launched an intensive advertising and promotional cam¬ 
paign directed to various advertisers using CBS Net¬ 
work facilities and their advertising agencies; to na¬ 
tional and regional spot accounts and others. The cost 
of our promotion campaign built around our CBS affilia¬ 
tion up to February 1, 1954, is $7,128.65. 

Our National Sales Manager, Mr. Gordon Anderson, 
was in New York City from January 11-30 inclusive to 
follow up our sales campaign directed at CBS television 
advertisers. The week of January 11-16, he met with 
splendid success as a result of calls on several impor¬ 
tant accounts. One of his important sales was that of 
the Omnibus program (1% hours each Sunday). In 
fact, the agencies were so anxious to start on WAIM- 
TV the very next Sunday, January 17, that the film was 
flown to Anderson, S. C., on an expedited basis, and a 
number of phone calls took place between their offices 
and WAIM-TV to insure its prompt starting date. 

In a detailed report to me, Mr. Anderson relates that 
he was received with enthusiasm wherever he called dur¬ 
ing the week of January 11. A number of accounts 
were ready to do business, and the outlook for building 
up a considerable volume of CBS hours, together with 
sales to several spot accounts, appeared imminent. 

During the following week, January 18, this entire 
picture suddenly changed. Information had gotten around 


that a Spartanburg station WORD-TV (VHF Channel 
7) planned to locate its transmitter on top of Paris 
Mountain at Greenville, S. C., this location being nearer 
to the business district of that city than either of 
154 of the two telecasting stations already in operation 
there. The report also carried the information 
that CBS had assured this station an affiliation with its 
network. Our sales were stopped completely. 

The immediate and specific loss of revenue to WAIM- 
TV because of this development amounted to $9,548.50, 
based on the average advertising year of 39 weeks. In 
addition to the loss of this large sum from these network 
programs, the adjacency national spot income loss totals 
$30,888.00. 

In making calls on various advertisers and agencies 
in Atlanta, Georgia, and other cities within 125 miles of 
Anderson, after the report of the proposed new location 
of WORD-TV transmitter on Paris Mountain, at Green¬ 
ville, S. C., I was given three cancellations on accounts 
already purchased on WAIM-TV, with a specific loss in 
revenue of $12,441.20. 

In addition to this, our largest national spot advertiser 
has notified us of the cancellation of its account on 
February 12, 1954, and this represents a cash income 
loss of $6,764.00 this year. This account advised us that it 
was cancelling because they plan to place their business 
on WORD-TV (VHF). 

The total loss of revenue already sustained by us be¬ 
cause of the announced removal of WORD-TV trans¬ 
mitter to a location on Paris Mountain, at Greenville, 
S. C., and its affiliation with CBS, total $59,661.70. 

In addition to this specific loss already sustained, it 
is apparent that the sum will be substantially increased 
during 1954 and thereafter. Also, a large part of the 
$7,128.65 involved in CBS and other promotion will bear 
little return to WAIM-TV. 

I am informed and believe that WORD-TV (VHF) 
can secure a CBS affiliation only if it is permitted to 
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locate its transmitter on Paris Mountain, at Greenville, 
S. C., thus increasing the separation distance between its 
transmitter and that of the CBS affiliate at Charlotte, 
N. C. It stands to reason that if the CBS affiliation is 
contingent upon this site for the WORD-TV transmitter, 
then the long-range objective of the station owners is to 
establish it permanently on Paris Mountain, for obvious¬ 
ly if it were later removed to Hogback Mountain, its 
CBS affiliation would be in jeopardy. 

155 This fact lends much justification to the belief 
that the request of WORD-TV for “interim” op¬ 
eration is not made in good faith; that in reality it plans 
to remain permanently on Paris Mountain. 

Due to the heavy loss of revenue above mentioned, the 
public service program of WAIM-TV will certainly be 
crippled. Moreover, its present annual outlay of $30,000 
for program films will be of necessity increased if CBS 
programs, both commercial and sustaining, do not be¬ 
come available to its program schedule. 

(s) Glenn P. Warnock 
Glen P. Warnock 
General Manager WAIM-TV 

State of South Carolina ) 

County of Anderson j 

Personally appeared before me Glenn P. Warnock, who 
swears that the statement above is true. 

(s) Glenn P. Warnock 

(s) Bessie McDaniel 
Notary Public 

(My commission expires at the pleasure of the Gov¬ 
ernor.) (seal) 
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166 Prolesi 

Comes now, Greenville Television Company, permittee 
of Television Station WGVL (hereinafter referred to as 
WGVL), Greenville, South Carolina, by its attorneys, 
and pursuant to Section 309(c) of the Communications 
Act of 1934, as amended, hereby protests the grant by 
the Commission on January 27, 1954 (released February 
2, 1954), without hearing, of a special temporary au¬ 
thorization to Spartan Radiocasting Company, permittee 
of WORD-TV, Spartanburg, South Carolina (hereinafter 
referred to as WORD-TV). In support whereof, the fol¬ 
lowing is shown: 

I. Standing to Protest 

1. Station WGVL has been in commercial operation 
on Channel 23, under Special Temporary Authority, 
since August 1, 1953 (it now has pending a license ap¬ 
plication, and since January 30, 1954, has been on Pro¬ 
gram Test Authority). As the balance sheet attached 
to the license application reveals, more than $350,000 
has been invested in the construction and operation of 
said station. Approximately $75,000 in initial operating 
losses have been sustained in an effort to build up an 
effective UHF listening audience in this area. WGVL 
carries approximately eight hours of programming, 
per day, 2*4 to 3 hours of which are devoted to local 
live programming. Formerly, WGVL carried NBC, ABC 
and DuMont network programs. However, upon the com¬ 
mencement of operation of the authorized VHF station 
in Greenville (WFBC-TV), the NBC network shifted to 
WFBC-TV. 

2. WGVL receives its operating revenue from local, 
regional, national and network business. Its competition 
in the Greenville market area is limited at the present 
time to the Greenville VHF station, WFBC-TV. There 
is also a UHF educational allocation, Channel 29, as¬ 
signed to Greenville, though no application has been 


filed for it. In the nearby area, there is now op- 
167 erating at Anderson, South Carolina, approxi¬ 
mately 27 miles distant, WAIM-TV on Channel 
40. There are presently outstanding two construction 
permits for Spartanburg, South Carolina, some 25 miles 
from Greenville. One is that of WORD-TV, herein in¬ 
volved, authorized to operate on Channel 7, and the other 
is WSCV, authorized to operate on Channel 17. Neither 
of these two are presently telecasting. 

3. By virtue of the proposed location of transmitter 
of WORD-TV on Paris Mountain, six miles from Green¬ 
ville and over 27 miles from Spartanburg, and by virtue 
of the service which will be rendered by WORD-TV to 
the Greenville market area, WGVL will receive direct 
competition from WORD-TV, competition which hereto¬ 
fore has not existed. This competition will be from a 
new VHF service, the second local VHF service to this 
market; the Commission can take official notice of the 
fact that such a service causes severe adverse competi¬ 
tive effects on UHF operations. 1 Thus WGVL will suffer 
adverse economic effects from the grant of instant ap¬ 
plication because of this new competitive service; it will 
prove particularly harmful because it is VHF service. 
Further, it should be made clear that the harm will re¬ 
sult from the interim operation. The fact that WORD- 
TV will begin to operate from Paris Mountain creates 
the injury, an injury which is immediate and continuing, 
an injury which will occur regardless of the length or 
duration of the WORD-TV so-called “interim” opera¬ 
tion. 

4. Competition as between the two for national adver¬ 
tising business will cause WGVL to lose business to the 
VHF operator. Upon information and belief, WGVL 
understands that the move of WORD-TV to Paris Moun- 

l Since the commencement of operation of WPBC-TV and the Commission 
grant of the WORD-TV STA, approximately $1,000 per week of WGVL 
national spot business has been canceled. 
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tain was motivated in large part by the probability of 
an affiliation with the Columbia Broadcasting System 
Network, an affiliation which would not have been pos¬ 
sible but for the move to Paris Mountain, or at least 
but for a move away from Hogback Mountain, the trans¬ 
mitter site authorized by the Commission. 2 Thus, com¬ 
petition by WORD-TV will have an even greater 
168 adverse effect upon WGVL because of this net¬ 
work affiliation with the remaining major national 
network. 

5. In part by the affiliation with CBS and in part by 
the location of the transmitter at a point even nearer to 
Greenville than the Greenville stations are located, 
WGVL will suffer severe adverse consequences in its 
attempts to secure local business. Greenville advertisers, 
in part at least, will choose this VHF station, carrying 
a popular network, furnishing a signal equal to or su¬ 
perior to the Grenville UHF station. By the same token, 
the conversion of sets to receive UHF programming will 
be seriously curtailed and hindered. Such conversion is, 
of course, essential to the survival of UHF stations. 
Finally, the move of the transmitter to Paris Mountain 
by WORD-TV, with the attendant market coverage, will 
in effect place three competitive stations in that market 
as opposed to the two which were allocated. Consequent¬ 
ly, competition will become more of a three-way struggle 
than would have been the case had WORD-TV remained 
on Hogback Mountain, emphasizing as it has consistently 
purported to do, service to Spartanburg and its market. 

6. On the basis of the foregoing, it is clear that direct, 
substantial and new competition will be offered by 
WORD-TV operating from Paris Mountain on an “in¬ 
terim” basis. This competition will cause serious eco¬ 
nomic injury to WGVL. Consequently, WGVL clearly 
has standing as a “party in interest” to protest the 


2 A few days after the grant of the instant informal application, WORD-TV 
signed an affiliation agreement with CBS. 
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grant of the Special Temporary Authority for Com- 
merical Operation. In light of the Commission’s ex¬ 
pressed intent to develop and foster the growth of the 
UHF service, there is even a greater obligation here for 
the Commission to order a full and fair hearing. 

II. Relief Requested 

WGVL, in accordance with the provisions of Section 
309(c), respectfully requests that the Commission (1) 
designate the above-entitled application of WORD-TV 
for hearing, (2) make WGVL a party thereto, and (3) 
adopt the following issues, and such other issues as the 
Commission may deem appropriate: 

(1) To determine the plans, understandings, arrange¬ 
ments and agreements, if any, of WORD-TV with refer¬ 
ence to the future operation of the proposed station, in 

terms of studio location, transmitter location, busi- 
169 ness office location, power, height, and related 
facts; to determine the status of activities in con¬ 
nection with the alleged transmitter location on Hogback 
Mountain; and to determine the terms and conditions of 
any offer, agreement or understanding relating to the 
use or purchase of the “interim” transmitter site and 
equipment and buildings located thereon. 

(2) To determine whether WORD-TV has misrepre¬ 
sented facts or failed to disclose material facts in the 
processing of its application for Special Temporary Au¬ 
thority. 

(3) To determine whether WORD-TV has violated or 
will violate Section 1.324 of the Commission’s Rules and 
Regulations. 

(4) To determine whether the use of Channel 7 as 
proposed, constitutes a fair and efficient use of the chan¬ 
nel in the light of the Commission’s Allocation Plan, 
and the Rules promulgated therewith. 


(5) To determine whether the nse of Channel 7 as 
proposed, meets the needs and interests of communities 
and areas within the Spartanburg trade area. 

(6) To determine whether the proposed operation will 
be located in practical effect at Greenville, South Caro¬ 
lina. 

(7) To determine whether the proposed operation con¬ 
stitutes a significant variance from the operation pro¬ 
posed under the construction permit. 

(8) To determine whether WORD-TV is financially- 
qualified to construct its station in accordance with its 
permit and to meet its other obligations, in light of the 
costs of the proposed interim operation. 

(9) On the basis of the foregoing to determine whether 
the grant of the above-entitled application would be in 
the public interest. 

III. Factual Support for Issues (1) Through (3). 

1. Proposed Issues (1) through (3) deal with the nature 
of the proposed “ interim ” operation, the plans of 
WORD-TV in connection therewith and its compliance 
with the Rules and Regulations. The Commission’s 
Memorandum Opinion and Order, released February 2, 
1954, indicates clearly that its grant is based upon the 
supposition that WORD-TV’s operation is in fact, “in¬ 
terim” in nature and that nothing raised by objecting 
parties rebuts this supposition. The inference is clear 
that were WORD-TV planning to remain permanently 
at this location, with the same or a similar op- 
170 eration, then perhaps the grant would not have 
been in the public interest, particularly in light 
of WORD-TV’s express representation that such opera¬ 
tion would be temporary “pending construction of the 
facilities authorized by the construction permit.” 
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2. The facts rebutting the inference that WORD-TV’s 
operation is of 1 ‘ interim’’ nature are as follows: 

3. Upon information and belief, WGVL understands 
that WORD-TV is moving its location to Paris Moun¬ 
tain for the purpose of obtaining a CBS affiliation; that 
WORD-TV cannot obtain such an affiliation operating 
from Hogback Mountain because of service now renderd 
by WBTV on Channel 3 in Charlotte, North Carolina, a 
CBS affiliate. By moving to Paris Mountain, some 17 
miles to the South and West of Hogback Mountain, and 
by reducing power, any substantial “service” overlap 
with WBTV will be effectively eliminated. Consequently, 
the move to Paris Mountain is an essential step in ob¬ 
taining the network affiliation. 

4. In support of these facts and in verfication thereof, 
the following facts are pertinent. Upon the grant of the 
“interim” request to operate from Paris, Mountain 
WORD-TV successfully concluded a network contract 
with CBS. For more than two months WORD-TV has 
had an outstanding construction permit to operate from 
Hogback Mountain. No network agreement was made. 
Yet, immediately upon the grant of the STA for Paris 
Mountain, a network agreement was made. It is unrea¬ 
sonable to suppose that this network agreement was con¬ 
cluded solely with the intent in mind of operating but 
a few months. Certainly, this is strong indication that the 
proposed Paris Mountain operation is not of such transi¬ 
tory nature as WORD-TV would have us believe. Fur¬ 
ther support for this view is found in the fact that the 
Commission authorization, by its terms, expires on July 
27, 1954, or less than six months from this date. Direct 
newspaper quotations from Walter Brown, President of 
WORD-TV, indicate that WORD-TV expects to “be on 
the air within three or four months”. If it takes three 
to four months to get on the air with the CBS affiliation, 
it is highly unlikely that WORD-TV will abandon this 
operation two to three months later. 
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5. On the basis of the above, it is clear that the pro¬ 

posed “interim” operation for all practical pur- 
171 poses will become a “permanent operation. How¬ 
ever, there are other facts supporting this con¬ 
clusion. The original construction permit was granted on 
November 25, 1954. Section 3.626 of the Commission’s 
Rules requires that construction be commenced within 
60 days after the grant of the CP and that construction 
be completed six months thereafter. However, as of the 
middle of February, considerably more than two months 
after the grant of the CP, there appears to have been no 
construction started on Hogback Mountain; this, despite 
the fact that WORD-TV has been well aware of the 
problems and needs of that particular site for many 
years. The fact that no construction has been commenced 
on Hogback Mountain—despite the absolute requirements 
of Section 3.626—gives every indication that it is the 
Paris Mountain site with which WORD-TV is concerned 
and is further evidence that the operation is not of 
“interim” nature. 

6. Finally, considering the finances of WORD-TV, it 
it is highly unlikely that the Paris Mountain site is of 
“interim” nature. As indicated in more detail herein¬ 
after, infra Section VI, WORD-TV does not have the 
financial ability to construct its television station in ac¬ 
cordance with its representations, construct the “inter¬ 
im” operation, and meet its other obligations. The only 
logical conclusion is that WORD-TV wall substitute the 
interim costs for part of its permanent costs, which in 
effect, make the interim proposal its permanent pro¬ 
posal. Upon information and belief, WGVL understands 
that WORD-TV is negotiating a lease and option to pur¬ 
chase agreement for the Paris Mountain site, including 
the transmitter building located thereon, and that a sep¬ 
arate agreement has been made to purchase the 350' 
tower located thereon. It is understood that the total pur¬ 
chase price will be approximately $70,000. Also, there 
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will inevitably be a substantial expense involved in the 
modification of the site and facilities and installation of 
equipment, including, but not limited to, the expense of 
dismantling part of the present tower, adding some 26' 
in height, purchasing and installing a 12 bay TF 12-AH 
antenna (a different antenna from that authorized in the 
CP). These facts raise two inferences. First, these ex¬ 
penses which are entirely independent of the authorized 
permanent installation costs, are not of the type normal¬ 
ly associated with just a short term interim operation. 
Second, WORD-TV’s financing will not permit such addi¬ 
tional expenses unless these expenses become part 
172 of the permanent costs of construction. Both of 
these inferences lead directly to the conclusion that 
the Paris Mountain site will be of more than “interim’’ 
nature. 

7. The foregoing facts cast serious doubt upon the 
presumption, relied upon so heavily by the Commission, 
that the Paris Mountain site is for “interim ’’ use only. 
A summary of the facts is as follows: 

(1) Only by moving to Paris Mountain can WORD- 
TV obtain a CBS affiliation. 

(2) A CBS affiliation is not intended normally to be 
a short term proposition. 

(3) Only after the STA for Paris Mountain was 
granted, more than two months after the original grant, 
was WORD-TV able to conclude a CBS affiliation agree¬ 
ment. 

(4) The special authorization expires in less than six 
months, though WORD-TV will have been operating only 
two or three months. 

(5) No construction has been commenced on Hogback 
Mountain, the so-called permanent location, though the 
construction permit has been outstanding for more than 
two months. 


(6) Option to purchase agreements, involving costs in 
the neighborhood of $70,000, are not the type of agree¬ 
ments normally associated with pure “interim” opera¬ 
tions. 

(7) The cost of construction for the interim site is 
substantial. 

(8) WORD-TV does not have the ability to meet these 
costs and still proceed with its alleged permanent in¬ 
stallation and other obligations. 

8. As will later appear, infra Section V. the facts show 
that the proposed operation is substantially different 
from that authorized in the construction permit. Obvious¬ 
ly therefore, the grant of Special Temporary Authority 
is not in conformance to the requirements of Section 
1.324 of the Commission’s Rules and Regulations. Apart 
from this, however, Section 1.324 permits such authori¬ 
zations for a “limited” time only, upon informal appli¬ 
cation wherein “full particulars as to the purpose for 
which the request is made are stated ...” The instant 
request, as indicated above, did not disclose all the de¬ 
tails as required, Furthermore, the above facts indicate 
that the proposed service will be of permanent nature. 
This is specifically prohibited by Section 1.324. Under 
similar circumstances the Commission has denied 
173 such requests. In Pacifica Foundation (KPFA-FM) 
9 R.R. 907 (1953), the Commission said: 

“Special Temporary Authorizations may be granted 
for the operation of a station for a limited period 
of time. Your request does not indicate that the 
contemplated operation of the satellite transmitter 
is to be of a temporary nature.” 

In the instant case, though WORD-TV alleges the opera¬ 
tion will be of “temporary nature”, the facts indicate 
otherwise. If the facts, as alleged in the instant “Pro¬ 
test” are substantiated at the hearing, the instant case 
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will be even stronger than the Pacifica case, for here 
there will be a flagrant and deliberate violation of Sec¬ 
tion 1.324. 

IV. Factual Support for Issues (4) Through (6). 

1. These issues deal generally with the question of 
whether or not the proposed move, and the consequences 
attaching thereto, will in effect amount to a violation of 
the Commission’s Allocation Plan. At the outset WGVL 
wishes to make clear that it feels that any move cal¬ 
culated to change the Spartanburg Channel 7 allocation 
to an additional VHF allocation for Greenville, consti¬ 
tutes a substantive wrong to WGVL. This is true whether 
or not the change is of temporary duration or of perma¬ 
nent duration. If the wrong is in changing the alloca¬ 
tion, the fact that the change is of temporary duration 
does not make it any less subject to attack. Channel 7 
was allocated to Spartanburg after appropriate and com¬ 
plete Rule Making Proceedings—proceedings in which 
WORD-TV had an opportunity to participate and did 
participate. In these same proceedings two commercial 
channels were allocated to Greenville. In reliance upon 
these proceedings, WGVL applied for and received a 
grant for Channel 23; in further reliance it constructed 
the station and commenced operation, after a substantial 
investment of time, effort and capital; it suffered sub¬ 
stantial initial operating losses in the belief that such 
losses would be eventually overcome because of the limited 
competitive field—limited by the Commission’s Allocation 
Plan. 

2. Now, however, if the Commission, in other than law¬ 
ful Rule Making Proceedings, grants authorizations 
which in effect change the Rules and create a new Green¬ 
ville allocation, then WGVL’s license will have been 
modified just as surely as if it had received unlawful 
interference. WGVL will have been severely injured by 
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174 the change, an injury which could threaten its con¬ 
tinued existence. This is not to say that WG-VL 
has any right to insist upon the status quo forever. Of 
course, its license can be modified, or indeed, revoked or 
not renewed. However, so long as WGVL has a valid au¬ 
thorization, the Commission has the clear obligation to hold 
a full and lawful hearing to determine whether the need 
for an additional Greenville service outweighs the probable 
injury to existing Greenville stations and the partial loss 
of effective service to the Spartanburg area. 

3. This view, it is believed, finds support in Federal 
Communications Commission v. Sanders Brothers Radio 
Station, 309 U.S. 470, 9 R.R. 2008 (1940). Though holding 
that economic injury, per se, is not a ground the Commis¬ 
sion must consider in judging applicants, the Court was 
careful to point out that competition should be considered 
by the Commission to the extent that such competition 
impaired the ability of the applicant to serve generally 
the public interest. It is submitted that the Commission’s 
Nationwide Allocation Plan recognized in part these com¬ 
petitive factors. In doing so, it abandoned—deliberately— 
the old case-by-case system of fortuitous and haphazard 
channel selection restricted almost solely by “interference” 
limitations. But having done so, it created a new order of 
protection to existing stations, a protection based in large 
part upon economic considerations. 

4. As to the question of whether there has been a viola¬ 
tion of the Commission’s Allocation Plan, the following 
facts may be noted. Prior to the adoption of the Sixth 
Report and Order, no VHF channel was assigned to Spar¬ 
tanburg, though there was one UHF allocation; as to 
Greenville, there was assigned one VHF, one commercial 
UHF and one educational UHF. After the Sixth Report 
and Order was adopted, the Greenville allocations remained 
the same. However, VHF Channel 7 was added to Spar¬ 
tanburg. WORD-TV was responsible for securing the 


allocation of this channel to Spartanburg, by proposing the 
deletion of Channel 7 from Columbia, South Carolina. 
Commission records clearly show that WORD-TV con¬ 
sistently and strenuously pleaded the cause of Spartanburg 
and its surrounding area. Some of the arguments ad¬ 
vanced were as follows: (1) the proposal would provide 
Spartanburg with its first satisfactory VHF service; 
175 and conversely, the Greenville VHF allocation would 
not provide a satisfactory service to the Spartan¬ 
burg area; (2) the proposal would give a VHF service to 
the extensive Spartanburg trade area, thereby placing 
Spartanburg on a more equal basis with, inter alia, Green¬ 
ville, as a trading, educational and cultural center; (3) the 
proposal will give more than 150,000 people in and around 
Spartanburg their only Grade A VHF service. 

5. As clearly disclosed in Paragraph 762 of the Sixth 
Report and Order, the Commission accepted the argu¬ 
ments advanced by WORD-TV, and Channel 7 was allo¬ 
cated to Spartanburg, even though it meant the deletion of 
that channel from two other communities,—Columbia, 
South Carolina, and Middlesborough, Kentucky. It will be 
noted that the principal argument pressed was that the 
community of Spartanburg and its trading area were 
entitled by virtue of their size and importance to a VHF 
allocation of their own. Regional coverage, coverage to 
the three communities of Greenville, Spartanburg and 
Anderson—arguments such as these were not pressed. 
Indeed, where arguments such as these were pressed, the 
Commission expressly repudiated them. 1 

6. Yet now, WORD-TV seems to ignore the alleged 
“uniqueness’’ and “importance” of the Spartanburg 
market, by moving its transmitter to Greenville which is 
centrally located between Anderson and Spartanburg. No 
matter how one disguises or rationalizes the move, the fact 
is simply that WORD-TV now proposes to locate cen- 

i See Paragraphs 78 and 79 of the Commission’s Sixth Report and Order. 



68 


trally so as to cover an entire region including three prin¬ 
cipal cities. The reason for this move, among others, is 
the very pragmatic one that the network wants it to do so. 
This, it is submitted, violates the reasons why Channel 7 
was originally allocated to Spartanburg—reasons which 
WORD-TV, itself, advanced. 

7. Turning from the background of the Spartanburg 
allocation, the following facts are also important on the 
question as to whether there has been a violation of the 
Allocation Plan. The population of the city of Greenville 
is 58,161 persons, while that of Spartanburg is only 36,795. 
The trade areas of the two communities are entirely sepa¬ 
rate. Greenville’s area includes eight communities, ex¬ 
cluding Greenville, all located to the South of it. 

176 Spartanburg’s trading area includes eight com¬ 
munities, excluding Spartanburg, most of which are 
located to the East and North of Spartanburg. As the 
engineering exhibit attached hereto indicates, the grade 
of service from the “interim” site is reduced from Grade 
A to Grade B or less, in six out of eight communities in 
the Spartanburg trade area. On the other hand, however, 
only two out of the eight communities in the Greenville 
trade area will receive reduced service. 

8. Consequently, the shift in transmitter location results 
in a sacrifice and degrading of service to Spartanburg’s 
area, the area which WORD-TV has been extolling for 
years; and it results in a more than adequate service to 
the Greenville area, the area which WORD-TV consistently 
played down in its attempts to secure a VHF grant. 

9. The two communities are approximately 25 miles 
apart. The transmitter authorized on Hogback Mountain 
was some 23 miles North of Greenville and 25 miles North¬ 
west of Spartanburg. This location was well suited to 
serve the Spartanburg trade area, which was predomi¬ 
nantly to the North of Spartanburg. Under the “interim” 
proposal, however, the transmitter is located 27 miles from 
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Spartanburg and only 6 miles from Greenville, on Paris 
Mountain. Indeed, the location is one mile closer to Green¬ 
ville than the locations of the two Greenville stations, which 
are also on Paris Mountain. (See attached engineering 
exhibit.) 

10. Under the construction permit, WORD-TV would 
have placed a signal strength of 50,000 uv/m over Spartan¬ 
burg; under the “interim” operation it will place a signal 
of 8,500 uv/m over Spartanburg (which barely meets the 
minimum requirements). It will be noted that the interim 
proposal places a signal of only approximately one-sixth 
the strength originally proposed. So far as Greenville 
is concerned, under the construction permit, Greenville 
would have received a signal strength of 45,000 uv/m; 
under the “interim’’ proposal, Greenville will receive a 
signal of 100,000 uv/m, or more than two times what it 
originally would have received. The most striking com¬ 
parison, however, is that between Greenville and Spartan¬ 
burg under the “interim” proposal—100,000 uv/m over 
Greenville, 8,500 uv/m over Spartanburg. In other words, 
only one-twelfth of the signal strength to Greenville will 
be placed over Spartanburg, yet Spartanburg is allegedly 
the community to which Channel 7 is allocated. 

177 11. The above facts indicate that the interim pro¬ 

posal constitutes a shift and change in principal city 
coverage and a substantial shift in market coverage. The 
Commission’s Allocation Plan and the various Rules and 
Regulations promulgated to effectuate this plan, emphasize 
service to individual communities. It was the Commission’s 
belief that allocations on the basis of coverage to a myriad 
of individual communities would provide the most effective 
utilization of available frequencies and would provide a 
fair and equitable distribution of facilities as required 
by the Communications Act. This basic principle must be 
kept in mind in determining the intent and meaning of any 
given rule. In the instant case, it is submitted that this 
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basic principle is deliberately frustrated by the type of 
operation herein proposed. For instance, Section 3.607 
of the Rules requires that applications be filed for specific 
communities on certain specific channels. Considering 
the basis of the Rules, it is certainly a violation of Section 
3.607 to propose deliberately a service located closer to 
another community (which has its own allocations) in 
such a way that the other community and its trade area 
receive a superior service to the so-called principal com¬ 
munity and in such a way that by comparison service to 
the principal community and its trade area is definitely 
degraded. The Rules are clear that a Spartanburg alloca¬ 
tion is designed to provide the principal service to Spar¬ 
tanburg and its market. Such is not the case here. Con¬ 
sequently, there is a violation of the Rules. 

V. Factual Support for Issue (7) 

1. Paragraphs 6 through 9 of Section IV, as well as the 
attached engineering statement, graphically indicate the 
substantial variance between the construction permit and 
the proposed “interim” operation. There has already 
been discussed, supra Section III, Para, 8, the violation of 
Section 1.324 because of the failure to disclose all the 
material details of the “interim” plan and because of the 
fact that the operation appears not in fact to be of 
“interim” duration. 

2. It is submitted, further, however, that the substantial 
variance here involved constitutes another basis for claim¬ 
ing a violation of Section 1.324. The grant of Special 

Temporary Authority in television cases is justified 
178 solely on the laudible basis of expediting nationwide 

television service. It is not, however, a substitute 
for the normally accepted method of applying for and 
receiving television construction permits, pursuant to Sec¬ 
tion 319 of the Communications Act of 1934, as amended. 
Indeed, an “STA” can only be granted where there is 
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an outstanding construction permit. Therefore, the “STA” 
must bear a reasonable relation to the type and nature of 
operation proposed in the construction permit. 

3. In the instant case, however, there are numerous sig¬ 
nificant items 'which do not conform to the construction 
permit. The costs of construction are different; there is 
some 17 miles difference in location; the antenna is en¬ 
tirely different; even the transmitter varies; the support¬ 
ing structure is entirely different; the transmitter building 
is at a new location and is a building not contemplated in 
the original construction permit; the power is radically 
different; approximately one-half the service area under 
the construction permit is lost; the grade of service is 
radically redistributed in the area; and finally, service 
to integral parts of the Spartanburg market area is un¬ 
questionably degraded. In short, this “interim” proposal 
is an entirely new proposal. It is respectfully submitted 
that Section 1.324 cannot form the regulatory basis or legal 
justification for approval of the type of operation here 
proposed. 


VI. Factual Support for Issue (8) 

1. Considering the cost of the proposed “interim” oper¬ 
ation, it would seem clear that the grant of the instant 
informal application would make the applicant financially 
unqualified to meet the various commitments and repre¬ 
sentations made in applications now granted or pending 
before the Commission. 

2. Originally, WORD-TV was in competition with the 
Broadcasting Company of the South for Channel 7 at 
Spartanburg. The latter withdrew upon reaching a settle¬ 
ment agreement. By the terms of this agreement, WORD- 
TV agreed to purchase WSPA and WSPA-FM (owned by 
Broadcasting Company of the South) for $400,000 with the 
understanding that WORD-TV would sell its own stations 
WORD (AM) and WDXY(FM). Also, according to repre- 
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sentations in the WORD-TV television application, the costs 
of constructing the proposed television station is $376,671. 

179 3. The two commitments total $776,671, which 

WORD-TV must raise in cash or credit. The tele¬ 
vision application is, of course, on file. Also, there was 
filed on January 25, 1954, the applications for assignment 
of licenses of the AM and FM stations pursuant to the 
settlement agreement (BAL-1712, BAL-1713). From a 
study of these various applications, it appears that WORD- 
TV has available to meet its total commitments of $776,671, 
the following funds: 


Deferred credit on television equipment $211,170 

Subscriptions to stock—new capital 324,000 

Cash payments on purchase of WORD-AM 90,000 

“Discounted” notes on purchase of WORD 1 60,000 

Accounts Receivable—WORD 15,000 

Profits 2 15,000 

Accounts Receivable—WSPA 3 25,000 


$740,170 4 


1 This amount consists of two $30,000 notes, due respectively 12 and 24 
months after date. WORD-TV claims it will discount these notes. It is 
difficult to see how discounted notes would still leave $60,000 available. 

2 These amounts, of course, are largely speculative. 

3 It is doubtful whether accounts receivable should be treated as avail¬ 
able funds, since they are in the nature of a continuing and constant fund, 
which cannot normally be appreciably reduced. 

4 This amount, on its face, doesn’t meet the two obligations. The reason 
is simply that WORD-TV attempts to use the same source of funds—new 
stock subscriptions of $324,000—to meet both its obligation of $400,000 to 
Broadcasting Company of the South and its obligation to the Commission as 
to the television construction costs. No explanation is given in the transfer 
application of WSPA as to how this unique result can be accomplished. In¬ 
deed, the transfer application conveniently fails to mention the television 
construction cost obligations. 

4. WGVL has made an attempt to state these available 
funds optimistically. 5 There is undoubtedly a small amount 
of cash available over and above the figures listed, which 
the balance sheets indicate would be in the neighborhood 
of $5,000. However, even conceding this, it will be noted 


5 There may also be available some bank credit; however there are no pro¬ 
posals as to amount or terms of loan or repayment. 
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that there is no provision for working capital or contin¬ 
gencies. The above facts indicate that the ependitures 
involved in the “interim” operation (approximately 
$70,000), will adversely affect the financial qualifications 
of WORD-TV, or, alternatively, that WORD-TV is not 
financially qualified to construct and operate the proposed 
“interim” station. 

180 VII. Request for Stay 

Pursuant to Section 309(c), it is requested that the 
effective date of the Commission’s action in granting the 
Special Temporary Authority be postponed until hearing 
and decision in the instant matter. 

VIII. Conclusion 

On the basis of the foregoing, it is respectfully requested 
that the relief requested in the instant petition be granted, 
to wit: 

(1) Designate the above-entitled application for hearing; 

(2) Make WGVL a party; 

(3) Adopt the issues herein requested and such other 
issues as the Commission may deem appropriate; and 

(4) Postpone the effective date of the Commission’s 
action. 

Respectfully submitted, 

Greenville Television Company 

Fisher, Wayland, Duvall & Southmayd, 
Its Attorneys. 

By: Ben C. Fisher 

Charles F. Duvall 

Address: 

703 Perpetual Building 
Washington 4, D. C. 

Date: February 17, 1954 


74 


182 Affidavit of Edgar M. Norris 

State of South Carolina ) 

County of Greenville j ss 

Comes now Edgar M. Norris, who being on oath, deposes 
and says as follows: 

That he is the President of Greenville Television Com¬ 
pany, permittee of Station WGVL, Greenville, South Caro¬ 
lina; that he has read the foregoing 44 Protest’* and is 
familiar with the matters raised therein; that the facts 
stated therein are true and correct to the best of his 
knowledge, except for facts which are based upon informa¬ 
tion; that as to these facts he understands and believes 
them to be true; that this 44 Protest” is not being filed for 
the purpose of delay. 

/s/ Edgar M. Norris 
Edgar M. Norris 


Subscribed and sworn to before me this 18 day of Febru¬ 
ary, 1954. 


/s/ Byrd W. Simpson 
Notary Public 


My Commission expires at Pleasure of Governor. 


(Seal) 


183 Engineering Statement Prepared on Behalf of 
Greenville Television Company, Greenville, 
South Carolina, objecting to grant of STA to 
WORD-TV, Spartanburg, to operate with temporary 

FACILITIES FROM PARIS MOUNTAIN NEAR GREENVILLE, 

South Carolina 

• • • • • 

I, Everett L. Dillard, whose engineering qualifications are 
known to and have been accepted by the Federal Commu¬ 
nications Commission, Registered Professional Engineer 
No. 605 in the District of Columbia, do state that I have 
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prepared this engineering statement on behalf of WGVL 
at their request, and that the' facts contained herein are 
true and correct to the best of my knowledge. 

The construction permit as granted to WORD-TV specifies 
a site on Hog Back Mountain 25 miles Northwest of Spar- 

4 tanburg. The facilities granted WORD-TV for Channel 7 
are a power of 316 KW and an effective antenna height of 
2000 Ft. above average terrain. The coordinates of the CP 

* approved site of WORD-TV are: 

k North Latitude 35° lO' 10" 

4 West Longitude 82° 17' 29" 

The distance from the Hog Back Mountain site is 23 miles 

t from the center of Greenville. The site authorized for the 
STA operation is on Paris Mountain, which is 27 miles 
West of the geographic reference point of Spartanburg. 

4 The separation between the Greenville and Spartanburg 
geographic reference points as given in Special Publica¬ 
tion No. 238 is 27 miles. The coordinates of the temporary 
site for WORD-TV are: 

* North Latitude 34° 55' 41" 

► West Longitude 82° 24' 22" 

Greenville TV Facilities Presently Granted. Two con¬ 
struction permits have been granted for TV stations to 
serve Greenville. Their site locations are as follows: 

WFBC-TV (Channel 4 , NBC Network) 

North Latitude 34° 56' 28" 

* West Longitude 82° 24' 40" 

WGVL (Channel 23 , ABC and DuMont Networks) 

, North Latitude 34° 56' 26" 

West Longitude 82° 24' 34" 

* 184 It is to be noted that both Greenville stations have 

sites on Paris Mountain located within 2" of latitude 
and 6" of longitude of each other. 

*. On the other hand, the proposed Spartanburg WORD-TV 
site is located about one mile south of the two Greenville 
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TV station locations, on the same mountain, and in fact is 
about one mile nearer to the city of Greenville, because 
Greenville is situated south of Paris Mountain. Thus, both 
WFBC-TV and WGVL are located within seven miles of 
the reference point of Greenville, and about 27 miles from 
Spartanburg, whereas the Spartanburg station, WORD- 
TV, proposes to locate even closer to Greenville and at a 
distance of 27 miles from Spartanburg. 

Given below are tabulated data regarding the two cities: 

Greenville Spartanburg 

County population 1 168,152 150,349 

City Population 1 58,161 36,795 

Channel Assignments 4,23, # 29 7,17,74 

1 1950 U. S. Census 

Note: Greenville and Spartanburg are located in sepa¬ 
rate counties. 

Greenville and Spartanburg Trade Areas. Both Greenville 
and Spartanburg have separate trade areas. Three cities, 
Woodruff, Laurens, and Clinton, are common to both the 
Greenville and Spartanburg trade areas. The retail trad¬ 
ing areas for Greenville and Spartanburg, taken from 1951 
Editor and Publisher Market Guide, are given below: 

Greenville: Includes Anderson, Abbeville, Greenwood, 

Laurens, Clinton, Newberry, Easley and 
Woodruff, all in South Carolina. 
Spartanburg: Includes Gaffney, Woodruff, Laurens, Union 
and Clinton in South Carolina; and Forest 
City, Shelby, and Kings Mountain in North 
Carolina. 

Note: The Spartanburg trade area does not include 
Greenville, nor does the Greenville trade area include 
Spartanburg. 

Description of Exhibits hereto attached. The two plain 
maps showing Grade A and Grade B field strength contours 
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of WORD-TV as obtained under the CP and ST A author¬ 
izations (Exhibits Nos. E-l and E-2 respectively) show 
only the locations of those communities within the Green¬ 
ville and the Spartanburg trade areas. 

185 The all-black communities are those within the 
Greenville trade area. The communities outlined but 
with no black centers are those communities listed within 
the Spartanburg trade areas. The communities of Wood¬ 
ruff, Laurens, and Clinton, w’hich are half black and half 
wdiite, are those communities common to both the Green¬ 
ville and Spartanburg trade areas. It will be seen from 
Exhibit No. E-l that all the Spartanburg trade are commu¬ 
nities within the proposed Grade A contour under the 
WORD-TV authorized CP facilities from the Hog Back 
Mountain site. 

Exhibit No. E-2 is a similar map with the same legend, 
except that there is shown thereon Grade A and Grade B 
contours for the authorized STA interim operation from 
the Paris Mountain site. 

Exhibit No. E-3 is a USGS topographic map, having plotted 
thereon the twm Greenville TV station sites, the WORD-TV 
STA site, and the Greenville reference point as set forth 
in Special Publication No. 238. It is noted that the interim 
WORD-TV site is 27 miles distant from Spartanburg and 
only 5.6 miles from the Greenville reference point. 

Since the two sites of the two Greenville TV grants, namely 
WFBC-TV and WGVL, are both on Paris Mountain and 
located within 2" latitude and 6" longitude of each other, 
they are located in the same area, just North of the WORD- 
TV STA site. In fact, the two Greenville sites are 
farther away from Greenville city reference point than is 
the WORD-TV SA site. The WORD-TV and WGVL sites 
are 6.7 miles from the reference point. The WORD-TV 
STA site (a Spartanburg allocation) is 5.6 miles, almost 
one mile closer to Greenville than the stations allocated 
to serve the city of Greenville. 
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Yet the WORD-TV ST A site is 27 miles from Spartanburg 
(Spartanburg reference point) the community to which 
channel 7 has been allocated, and which WORD-TV has 
been granted primarily to serve. 

Signal Delivered to Farthermost Boundary of Greenville 
City from WORD-TV ST A Site. I have prepared a profile 
radial graph of the terrain elevation on a radial direct 
south of the proposed STA site on Paris Mountain, and my 
analysis thereof indicates that this radial drawn south over 
the city of Greenville, using the antenna as proposed for 
the STA operation, will provide an Antenna Height above 
Average Terrain of the radial of 1217 feet. Based upon 
the use of an ERP of 51 KW, the signal delivered from this 
proposed STA operation over the farthermost city bound¬ 
ary of Greenville will be 100 dbu (100,000 uv/m). 

Signal Delivered to Farthermost Boundary of Greenville 
city from Permanent Operations as Proposed on Hog Back 
Mountain. I have also prepared a profile study of the 
radial from the original site as granted in the CP on Hog 
Back Mountain over the city of Greenville, and do find that 
the average antenna height from the Hog Back Mountain 
Site (based upon the 2-10 mile radial analysis as required 
by FCC), is 2227 feet. Based upon an ERP of 316 KW and 
a distance of 24.3 miles from Hog Back Mountain to the 
farthermost boundary of Greenville, this will place a cal¬ 
culated signal over the fa-thermost boundary of Greenville 
of 93 dbu (45,000 uv/m). 

186 This analysis shows that the signal strength deliv¬ 
ered from the STA site proposed by WORD-TV to 
Greenville is slightly more than two times the median signal 
voltage which would be delivered to Greenville from Hog 
Back Mountain. 
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Comparison of Signal Strengths delivered to Spartanburg 
by Authorized CP Facilities on Hog Bach Mountain and 
ST A Facilities Requested on Paris Mountain. 

According to representations made by WORD-TV in 
its letter dated January 13, 1954, requesting ST A 
operations, the STA operation would provide a mini¬ 
mum strength over the farthermost boundary of Spar¬ 
tanburg of 78.5 dbu (8500 uv/m). 

In the original application filed for permanent facili¬ 
ties on Hog Back Mountain, WORD-TV states that 
the minimum signal delivered to the farthermost 
boundary of Spartanburg will be 94 dbu (50,000 uv/m). 
Thus, the signal delivered to Spartanburg, that city 
to which Channel 7 is allocated, would be approximately 
one-sixth of the signal intensity which would be deliv¬ 
ered to Spartanburg from the authorized CP site on 
Hog Back Mountain. 

CONCLUSION 

This can be summarized by stating that the temporary site 
will provide better than two times the signal strength to 
Greenville City and only 16.7 % of the signal to Spartan¬ 
burg which would be delivered from the CP site authorized 
by the Commission for the permanent operation as granted 
on Hog Back Mountain. 

Comparison of Signal Strength Service to Cities in Spar¬ 
tanburg Trade Area. It should be noted, however, that this 
does not indicate what happens in the change of grade of 
signal strengths delivered to cities in the respective trade 
areas of Spartanburg and Greenville. 

Considering the Spartanburg Trade Area, as it is set forth 
by Editor and Publisher Market Guide, the grades of field 
strength delivered to those communities under both the CP 
and STA operations are: 

\ 
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Grade of Signal Grade of Signal 
Received under CP Received under ST A 
City from WORD-TV from WORD-TV 

Spartanburg 94 dbu (50,000 uv/m) 78.5 dbu (8,500 uv/m) 


Gaffney Grade A 

Woodruff Grade A 

Laurens Grade A 

Union Grade A 

Clinton Grade A 

Forest City Grade A 

Shelby Grade A 

Kings 

Mountain Grade A 


Grade B 
Grade A 
Grade A 
Grade B 
Grade B 
Grade B 
Grade B 

Less than Grade B 


187 Thus, it can be seen that so far as grade of signal 
service is concerned, the move from Hog Back Moun¬ 
tain to Paris Mountain reduces the grade of service 
rendered to six communities of the eight communities 
within the Spartanburg trade area, of which one, Kings 
Mountain, North Carolina, receives less than a Grade B 
service under the STA. 

Comparison of Signal Strength Service to Cities in 
Greenville Trade Area. Considering the Greenville Trade 
Area, as it is set forth by Editor and Publisher Market 
Guide, the grades of field strength delivered to these com¬ 
munities under both the CP and STA operations are: 


Grade of Signal 
Received under CP 


Grade of Signal 
Received under STA 


City 

from WORD-TV 

from WORD-TV 

Greenville 

93 dbu (45,000 uv/m) lOOdbu (100,000uv/m) 

Anderson 

Grade A 

Grade A 

Abbeville 

Grade B 

Grade B 

Greenwood 

Grade B 

Grade B 

Laurens 

Grade A 

Grade A 

Clinton 

Grade A 

Grade B 

Newberry 

Grade B 

Outside Grade B 

Easley 

Grade A 

Grade A 

Woodruff 

Grade A 

Grade A 
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Thus, it can be seen that so far as the grade of signal 
service is concerned, the move from Hog Back Mountain 
to Paris Mountain maintains the same grade of signal 
strength service to six of the eight communities within 
the Greenville Trade Area. Only two communities (New¬ 
berry and Clinton) receive a lesser grade of service than 
under the CP authorization. As previously mentioned, the 
median signal strength is uv/m delivered to Greenville is 
slightly better than doubled under the STA operation. 

CONCLUSIONS 

The facts presented in this engineering statement do 
show conclusively that 

(1) The signal strength delivered to Spartanburg would 
be materially less than the signal strength delivered 
to Greenville under the STA; 

(2) The grade of service, generally speaking, to various 
communities within the Spartanburg area is reduced 
by the operation on STA; 

(3) The grade of service delivered to communities within 
the Greenville Trade Area under the STA is essen¬ 
tially kept the same as would be the case under 
operation from Hog Back Mountain under the CP, 
except for two of the smaller communities; 

(4) The site selected by WORD-TV for its interim STA 
operation is in fact one of the best sites available to 
serve Greenvlile, as is evidenced by the fact that the 
Greenville stations have themselves selected sites in 

188 close proximity thereto for the purpose of serving 
Greenville and its trade area; 

(5) As can be clearly seen from Exhibit E-2, the 
STA location of said WORD-TV site is not a site 
best suited to serve Spartanburg and its trade area 
(Spartanburg being that city to which Channel 7 
has been assigned by the Commission in its allocation 
table); and 



(6) The site chosen by WORD-TV is located within the 
Greenville Trade Area and that said STA site is 
totally outside of the Spartanburg Trade Area. 


District of Columbia ) 

City of Washington ) SS: 

I, Everett L. Dillard, did prepare the above statement 
and believe it to be true and correct. 

/s/ Everett L. Dillard, 

Affiant 

Subscribed and sworn to before me this 17th day of 
February, 1954. 

/s/ Mildred G. Human, 
Notary Public 


My commission expires 10/31/57. 
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1.91 


EXHIBIT ML E-3 
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192 Opposition to Protest 

Comes now THE SPARTAN RADIOCASTING COM¬ 
PANY, permittee of television station WORD-TV, by its 
attorneys, and respectfully submits its Opposition to the 
Protest filed by Wilton E. Hall. In support thereof it is 
shown as follows: 

1. The Spartan Radiocasting Company was granted a 
construction permit for Channel 7 at Spartanburg, South 
Carolina (BPCT-1216) on November 25, 1953. On Janu¬ 
ary 15, 1954 Spartan submitted a request pursuant to Sec¬ 
tion 1.324 of the Commission’s Rules for special temporary 
authorization to operate on an interim basis from a site 
on Paris Mountain pending completion of construction of 
the facilities authorized in its construction permit. 

2. Wilton E. Hall, permittee of Station WAIM-TV, 
Anderson, South Carolina, on January 20, 1954 filed with 
the Commission a request to deny this special temporary 
authorization. 

3. The Commission on January 27, 1954 (released Feb¬ 
ruary 2, 1954), after considering Hall’s request, granted 
Spartan’s application for ST A. 

4. On or about February 16, 1954 Hall filed a “Protest” 
pursuant to Section 309(c) of the Communications Act of 
1934, as amended, to the Commission’s action granting 
Spartan’s request for special temporary authorization and 

has requested a stay of Spartan’s grant. 

193 5. As pointed out in various statements filed with 
Spartan’s application for ST A, the interim opera¬ 
tion from Paris Mountain meets all requirements of the 
Commission’s Rules and Regulations for the construction 
and operation of a television station on Channel 7 in 
Spartanburg, South Carolina. Moreover, the only signif¬ 
icant iso-service contours recognized by the Commission’s 
Rules and Regulations, namely the Grade B, Grade A and 
city service (77 dbu) contours for proposed operation from 
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Paris Mountain each lie well within and will be -wholly 
enclosed by the corresponding iso-service contours of Spar¬ 
tan’s operation on Hogback Mountain as authorized by its 
construction permit (BPCT-1216). Attached hereto, and 
hereby made a part hereof as Exhibit A, is a map on which 
are showm the Grade B, Grade A and city service (77 dbu) 
contours for the operation of Spartan’s station on Channel 
7 as provided in its outstanding construction permit, and 
the same contours for Spartan’s proposed operation under 
its outstanding STA. Examination of Exhibit A discloses 
not only that each of the significant iso-service contours 
under the proposed interim operaiton is completely en¬ 
closed within the corresponding contour for operation 
under Spartan’s CP, but in addition discloses that Ander¬ 
son, which would be well within the 77 dbu contour and 
would consequently receive “city service” from Spartan’s 
operation under its outstanding CP, lies without the 77 dbu 
contour of the interim operation and would not receive 
comparable service during the period of interim operation. 
Hall did not avail himself of Section 309(c) to timely 
protest the grant of Spartan’s construction permit which 
-would provide a more extended coverage and is therefore 
estopped from protesting Spartan’s interim operation 
which would provide a lesser coverage in every one of the 
pertinent iso-service contours. Thus, even if Spartan’s re¬ 
quest of January 15, 1954 were for modification of 
194 CP to operate from its site on Paris Mountain with 
facilities the same as those specified in its interim 
operation, Hall obviously would have no standing to protest 
same. 

6. The allegations advanced by Hall as to economic in¬ 
jury and anticipated loss of revenue, which he did not deem 
to be sufficient as grounds for protesting the grant of 
Spartan’s regular construction permit, cannot be said to 
have become any more valid or sufficient as grounds for 
protesting Spartan’s temporary operation under its special 
temporary authorization when it is realized that Spartan’s 
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interim operation will prove a lesser signal strength over 
the city of Anderson, South Carolina, the location of Hall’s 
station, than would Spartan’s operation under its construc¬ 
tion permit. The argument that Hall will suffer any greater 
economic injury from Spartan’s interim operation than 
he would from Spartan’s operations under its construction 
permit is concocted out of his own imagination, is patently 
makeweight and is entitled to no consideration by the Com¬ 
mission. 

7. The protestant Hall has misconceived Spartan’s con¬ 
tentions with respect to Hall’s lack of standing in this pro¬ 
ceeding. It is not Spartan’s position that an ST A because 
of its temporary nature is insulated from any protest under 
Section 309(c). In order that there may be no possible 
misunderstanding on this point, Spartan concedes for the 
purpose of this opposition that whatever rights Hall might 
have to protest a modification of its construction permit to 
provide for exactly the operation authorized by the STA 
are equally available to him to protest the STA. In short, 
it is our position that nothing turns on the “temporary” 
nature of the STA as opposed to the “permanent” nature 
of a modification of a construction permit. It is Spartan’s 
position that one who has failed to protest the granting of 
the construction permit has no standing to protest 
195 either interim operation under it or a modification 
of it which would result in a reduction of signal 
strength in each of the iso-service contours of the original 
construction permit, particularly where, as is true here, 
the effect of the reduction is to provide a smaller overlap 
area between the protestant’s station and the station whose 
authorization is protested, and where, as here, protestant’s 
standing is asserted on the ground that he will suffer from 
competition. Hall having failed to protest the original 
construction permit which provided for substantially 
greater overlap between his station and the proposed 
Spartan station cannot be heard now to complain that that 
overlap is being reduced. Furthermore, his protest is 
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devoid of any single allegation that any of the Commis¬ 
sion’s Rules or Regulations, insofar as they relate to the 
construction and operation of a television station on Chan¬ 
nel 7 for Spartanburg, will not be just as completely met 
under the STA as they are under the outstanding CP. 

8. Any complaint as to competition sounds strange in the 
mouth of Hall who owns the only two daily newspapers in 
Anderson, South Carolina, as well as the only television 
station and two (AM and FM) of the three radio stations 
in that city. In a rule-making proceeding (Docket 10568) 
when Hall was seeking the assignment of a second channel 
to Anderson, South Carolina (in which venture he was suc¬ 
cessful), he took a position diametrically opposed to the one 
he now takes. In his Reply dated July 24, 1953 to the 
Opposition of Anderson Television Company, Hall accused 
Anderson Television Company of preventing competition, 
and stated (see pages 2 and 3 of Reply): 

“. . . it is very apparent that Anderson Television 
Company feels that it is more important to have only 
one television station in Anderson and restrict the peo¬ 
ple and surrounding territory to one television station 
than it is for the city to have two television stations 
and a selection of programs and in addition have a 
competitive situation in the television field. 

196 “The petition of Anderson Television Company 
placed much stress upon the inability of Anderson 
being large enough to support two television stations. 
A comparison of Anderson with Spartanburg (which 
has two channels assigned) shows Anderson will com¬ 
pare most favorably, and from the standpoint of 
advertising the possibilities for Anderson are superior 
to Spartanburg. 

“The Commission has held it is not the purpose of the 
Act to protect a licensee from competition. In its deci¬ 
sion in the case of the Voice of Cullman (R.R. 6—164— 
at page 169), the Commission quoted from the Sanders 
Bros, case, 309 TT.S. 475, as follows: 

“ * Plainly it is not the purpose of the Act to protect 
a licensee against competition but to protect the public. 
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Congress intended to leave competition in the business 
of broadcasting where it found it, to permit a licensee 
who was not interfering electrically with other broad¬ 
casters to survive or succumb according to his ability 
to make his programs attractive to the public. ’ ” 

9. On February 17, 1954 the Commission dismissed a 
similar protest filed by Sterling Telecasting Company and 
in a Memorandum Opinion and Order released February 
18, 1954 stated its reasons for said action. We submit that 
Hall is in no better position to protest than was Sterling, 
and his protest shoc^d also be dismissed. 

10. WHEREFORE, the premises considered, it is re¬ 
spectfully requested that the Commission dismiss the Pro¬ 
test of Wilton E. Hall and deny his request for stay of 
Spartan’s grant of special temporary authorization. 

The Spartan Radiocasting Company 

Respectfully submitted, 

By Dempsey and Koplovitz 
Its Attorneys 

By William J. Dempsey 

February 26, 1954 

198 February 26, 1954 

City of Washington ) 

District of Columbia j ss: 

A. D. Ring, being duly sworn upon oath, deposes and 
says that he is a consulting radio engineer, a partner in 
the firm of A. D. Ring & Associates, with offices in the Mun- 
sey Building, Washington, D. C. He is a registered pro¬ 
fessional engineer (Reg. No. 790) in the District of Colum¬ 
bia. His qualifications as an engineer are known through 
his employment with the Commission from 1934 to 1941, 
and are a matter of record with the Commission. 
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He states that he has been retained by the Spartan Radio¬ 
casting Company of Spartanburg, South Carolina, to 
prepare the attached coverage map. 

The map shows the 77 dbu, Grade A and Grade B con¬ 
tours for tthe proposed operation of Station WORD-TV 
from a site on Hogback Mountain. These contours were 
plotted from the mileages in Table I of the Engineering 
Statement dated June 18, 1952. This Statement supported 
the application for construction permit, which was granted. 

In addition, the same contours are shown for the pro¬ 
posed interim operation on Paris Mountain. These contours 
were prepared on the basis of the radiated power and 
antenna height given in the request for interim operation. 

Affiant states that the calculations and exhibits in this 
report were made by him personally or under his direction 
and that all facts contained herein are true of his own 
knowledge except "where stated to be on information or 
belief, and as to these facts, he believes them to be true. 


A. D. Ring, Affiant 

Subscribed and sworn to before me this 26th day of Feb., 
1954 


Hazel Ray Smith, Notary Public 


My Commission expires 
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Memorandum Opinion and Order. 

By the Commission: Commissioner Hennock not participat¬ 
ing; Commissioner Bartley dissenting and issuing a state¬ 
ment 

1. The Commission has before it for consideration (a) a 
protest filed on February 16, 1954, 1 pursuant to Section 309 
(c) of the Communications Act of 1934, as amended, by 
Wilton E. Hall (Hall), permittee of television Station 
WAIM-TV, Channel 40, Anderson, South Carolina, directed 
against the Commission’s action of January 27,1954, grant¬ 
ing without a hearing the above-entitled application; and 
(b) an “Opposition to Protest” filed on February 26, 1954, 
by Spartan Radiocasting Company (Applicant). 

2. On November 25, 1953, the Commission granted the 
above-entitled applicant a permit to construct a new televi¬ 
sion broadcast station on Channel 7 assigned to Spartan¬ 
burg, South Carolina. This construction permit authorizes 
the permittee to operate with effective radiated power of 
316 kw visual, 204 kw aural, and a height of 2000 feet above 
average terrain on Hogback Mountain, 25 miles northwest 
of Spartanburg, 24 miles northeast of Greenville, South 
Carolina, and about 52 miles northeast of Anderson, South 
Carolina. On January 15, 1954, the permittee filed the 
above-entitled application in which it requested special tem¬ 
porary authorization for the operation of its television sta¬ 
tion on an interim basis, pending construction of the facili¬ 
ties authorized in the construction permit, from a transmit¬ 
ter location on Paris Mountain, approximately six miles 
north of Greenville, 27.25 miles west of Spartanburg, and 
about 34 miles northeast of Anderson, with effective radi¬ 
ated power of 51 kw visual, 29 kw aural, and a height of 1185 
feet above average terrain. The Paris Mountain location 
is the former transmitter location of Station WFBC-FM, 
Greenville, South Carolina, which has ceased operation. 

i The subject protest was substituted for a protest filed by Hall on 
February 8, 1854. 
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The permittee proposes to utilize the antenna tower and 
transmitter building previously used by WFBC-FM. This 
application was granted by the Commission by Memoran¬ 
dum Opinion and Order, adopted January 27, 1954 (FCC 
54-119), after giving full consideration to objections to a 
grant of the application filed by Sterling Telecasting Com¬ 
pany, television Station WSCV, Channel 17, Spartanburg, 
Greenville Television Company, permittee of television Sta¬ 
tion WGVL, Greenville, South Carolina, Hall and the Ultra 
High Frequency TV Association. In said Memorandum and 
Opinion and order, the Commission found, among other 
things, that “both the Grade A and Grade B contours of 
the proposed interim operation are contained fully within 
the respective Grade A and Grade B contours of the opera¬ 
tion authorized in the construction permit; that the pro¬ 
posed interim transmitter location meets the requirements 
of the Commission’s Rules with respect to the minimum 
signal required to be placed over Spartanburg and with re¬ 
spect to the required minimum mileage separation; and that 
protection is provided against hazard to air navigation. 

3. In his protest, Hall refers to the Commission’s proceed¬ 
ings with respect to the assignment of Channel 7 to Spar¬ 
tanburg in the Commission’s Sixth Report and Order of 
April 14, 1952 (FCC 52-294), to the details of Spartan’s 
applications for construction permit and STA, and to the 
published reports that Spartan has entered into an affilia¬ 
tion agreement with Columbia Broadcasting System, Inc. 
(CBS). He alleges, in substance, that he is a party in in¬ 
terest within the meanin of Section 309(c) of the Com¬ 
munications Act of 1934, as amended; that he received a 
permit from the Commission on September 30,1953 author¬ 
izing construction of television Station WAIM-TV on UHF 
Channel 40, Anderson, South Carolina; that he has been 
operating said station continuously since December 15,1953, 
under authorization issued by the Commission; that he has 
invested sums in excess of $200,000 in WAIM-TV and ex¬ 
pects to invest an additional $100,000; that he has been 


since November 4,1953 and is now an affiliate of CBS; that 
be has already suffered losses of about $60,000 and will con¬ 
tinue to suffer serious losses of up to $1,000 per week as a 
direct consequence of the Commission’s action in granting 
the STA, threatening the very survival of television Station 
WAIM-TV; that, as indicated in attached affidavits, said 
losses resulted from the announcement in advertising agency 
circles that Spartan had received an authorization for in¬ 
terim operation on Paris Mountain, from loss of revenues 
from network accounts and regional and national spot ac¬ 
counts, and from cancellation of accounts already pur¬ 
chased; that he is threatened either with loss of his CBS 
affiliation or loss of the benefits thereof as a result of the 
Commission’s action; that the applicant selected the Paris 
Mountain site which is about 17 miles closer to Anderson 
that the Hogback Mountain site and requested the STA in 
order to contract its service area and thus enable it to ob¬ 
tain a CBS affiliation which it could not obtain on the basis 
of its proposed operation from Hogback Mountain 
218 because of substantial overlap of coverage with 
CBS’s Charlotte, North Carolina affiliate, and that it 
did subsequently obtain such affiliation; that because of the 
CBS affiliation the applicant has obtained a great competi¬ 
tive advantage over Hall, because the greater coverage of¬ 
fered by the applicant’s VHF station makes it more desir¬ 
able to advertisers; that the resulting economic injury is 
thus directly related to the Commission’s action in granting 
the STA, and that such injury, consisting of the loss of net¬ 
work, national spot, local and regional advertising, has 
resulted and will continue to resut for the duration of the 
interim operation, even if such interim operation is not sub¬ 
sequently made permanent; and that there is a very great 
likelihood that the interim operation will continue beyond 
July 27,1954, the date specified in the STA, thereby extend¬ 
ing the economic injury suffered. 

4. Hall also alleges, in substance, that the grant of the 
STA contravenes the requirements of Section 3.607 of the 


Commission’s Rules and the principles embodied in Section 
307(b) of the Communications Act of 1934, as amended, and 
the Commission’s Sixth Report and Order in that' Xi the pro¬ 
posed Paris Mountain operation sacrifices signal strength 
to Spartanburg and the areas immediately surrounding it, 
in order to provide greater signal strength to Greenville 
and its surrounding areas” which were provided with sepa¬ 
rate channels for such purposes; that the public interest is 
not served by the Commission’s action herein because of 
the resulting aggravation of the competitive handicaps of 
UHF stations with consequent loss of needed service in the 
areas in which such stations operate; that the Commission’s 
action violates Sections 1.324, 1.311 and 1.317 of the Com¬ 
mission’s Rules and the provisions of Sections 3(dd), 308, 
and 319 of the Communications Act of 1934, as amended; 
that neither the STA rule (Section 1.324) or any other rule 
validly sanctions the procedure followed by the Commission 
in authorizing construction of a different station than that 
authorized in a construction permit; that Section 319 re¬ 
quires the issuance of a construction permit before a license 
may be issued; that the above-entitled application failed to 
provide the information required in applications under Sec¬ 
tions 1.311 and 1.317 of the Commission’s Rules; that (based 
on the figures and analysis set forth in the protest) the ap¬ 
plicant lacks the requisite financial qualifications to estab¬ 
lish both its proposed interim operation and its Hogback 
Mountain operation; that the applicant has in various re¬ 
spects misrepresented the temporary or interim nature of 
the requested STA pending the alleged completion of the 
station authorized in the construction permit; that the STA 
requested does not meet the requirements of Section 1.324 
of the Commission’s Rules, because it is not a request for 
temporary authority and the applicant did not make a full 
disclosure of facts; and that the applicant’s character quali¬ 
fications to be a licensee are open to question. Finally, 
Hall requests that the Commission immediately suspend the 
grant of STA pending decision on its protest; that grant of 


STA to the applicant be set aside, and that the subject ap¬ 
plication be dismissed, or that it be designated for hearing 
on the issues adopted by the Commission, including the is¬ 
sues specified by Hall; and, in the latter case, that the Com¬ 
mission postpone the effective date of the STA pending such 
hearing and decision. 

5. In its opposition, the applicant alleges, in substance, 
that Hall is not a party in interest; that the interim opera¬ 
tion from Paris Mountain meets all the requirements of 
the Commission’s Rules, in that the Grade A, Grade B and 
city service contours are well within the corresponding con¬ 
tours for the applicant’s Hogback Mountain operation as 
authorized in the construction permit; that Anderson was 
well within the 77 dbu (city service) contour of the Hog¬ 
back Mountain operation, but lies outside of the city service 
contour of the Paris Mountain operation; that since the 
protestant did not protest the original grant, he is estopped 
from now protesting the applicant’s interim operation which 
will provide lesser coverage; that protestant’s argument 
that he will suffer greater economic injury from applicant’s 
STA operation is concocted out of his own imagination, is 
patently makeweight and is entitled to no consideration by 
the Commission; that one who has failed to protest the grant 
of the construction permit has no standing to protest a Com¬ 
mission action resulting in a reduction of signal strength 
in each of the iso-service contours, particularly where the 
effect of the reduction is to reduce the overlap area between 
the protestant’s and applicant’s station; and that the pro¬ 
testant has failed to allege that the Commission’s Rules, 
insofar as they relate to construction and operation of a 
television station on Channel 7 for Spartanburg will not be 
just as completely met under the STA as they were under 
the outstanding construction permit. Finally, it is urged 
that Hall’s protest be denied. 

6. Section 1.324(a) of the Commission’s Rules provides, 
in pertinent part, that “special temporary authority may 
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be granted for the operation of a station (other than a 
standard broadcast station) for a limited time, or in a man¬ 
ner and to an extent or for service other or beyond that 
authorized in an existing license upon proper application 
therefor.” In the television broadcast service, the Com¬ 
mission has, as a matter of policy in order to expedite the 
initiation of such a service in areas thrbughout the country, 
authorized interim operations with facilities and at locations 
other than those specified in outstanding construction per¬ 
mits. 

7. As indicated above, Spartan was granted its construc¬ 
tion permit on November 25,1953, authorizing it to operate 
from a transmitter site located at Hogback Mountain. In 
making said grant, the Commission found that Spartan’s 
proposals met all the requirements of the Commission’s 
Buies; that Spartan was legally, technically, financially and 
otherwise qualified to operate its proposed station; and that 
such grant would serve the public interest, convenience and 
necessity. Section 309(c) of the Communications Act of 
1934, as amended, provides, among other things, that during 
the thirty-day period following such grant, “any party in in¬ 
terest may file a protest under oath directed to such grant 
and request a hearing on said application so granted. Any 
protest so filed shall contain such allegations of fact as will 
show the protestant to be a party in interest and shall speci¬ 
fy with particularity the facts, matters, and things relied 
upon, but shall not include issues or allegations phrased 
generally.” No protest was filed against said grant of 
November 25, 1953, by the protestant herein or any other 
persons. 

219 8. We cannot find that the protest meets the require¬ 

ments of Section 309(c) of the Communications Act 
of 1934, as amended. While it contains allegations of in¬ 
jury, it does not contain allegations of fact, stated with 
particularity, which will show Hall to be a party in interest 
within the meaning of the Act. As noted above, no objection 
was made by Hall at the time Spartan was granted its con- 
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struction permit, in the form of a protest or otherwise. The 
change in site from Hogback Mountain to Paris Mountain 
does not bring into being a new competitor to Hall. For 
the institution of an additional competing service had al¬ 
ready been authorized by the grant of the construction per¬ 
mit. We believe that a grant of Hall’s protest would re¬ 
quire an undue extension of Federal Communications Com¬ 
mission v. Sanders Brothers Radio Station, 309 U. S. 470, 
where there was standing to appeal upon the basis of com¬ 
petition from a new licensee in the same community. Fur¬ 
thermore, the Grade A and Grade B contours of Spartan’s 
interim operation from Paris Mountain do not extend be¬ 
yond the contours authorized in the construction permit, 
and, in fact, the strength of Spartan’s signal in Anderson 
will actually be slightly weaker than from the Hogback 
Mountain site. 

9. In view of these facts, the allegations with respect to 
injury from Spartan’s acquisition of a network affiliation 
do not warrant a finding that the statutory standard has 
been met. There is no indication that Congress, in enact¬ 
ing Section 309(c), intended to open grants of new facilities 
to challenge upon allegations of such indirect injury. The 
STA for a change in site and reduction in power did not, as 
pointed out above, authorize the institution of a new com¬ 
peting service, or even change Spartan’s service area in 
such a way as directly to affect Hall adversely. The ac¬ 
quisition of a network affiliation by Spartan is not shown 
upon any basis but Hall’s speculation as to the motivations 
of Columbia Broadcasting System to be dependent upon 
Spartan’s getting a new site. Nor is any possible injury to 
Hall from Spartan’s affiliation with CBS such a direct con¬ 
sequence of the Commission’s action as to warrant a finding 
that it constitutes Hall a party in interest to that action with¬ 
in the intent of Congress. The grant by the Commission on 
January 27, 1954 of the application for an STA did not, in 
and of itself, create economic injury to Hall, for the service 
area resulting from that grant was smaller than the service 
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area created by the original grant. The later affiliation of 
Spartan with CBS was not in any sense a direct or proxi¬ 
mate consequence of the Commission’s action. There is 
nothing in the Commission’s Rules which bears upon such 
an affiliation in this case, or made it more or less possible 
for Spartan to secure a CBS affiliation depending upon a 
change in site. Any affiliation of Spartan with CBS was en¬ 
tirely a matter of private negotiation. Any injury to Hall, 
therefore, did not result directly from the grant of the STA 
to Spartan, but was at most a consequence of matters of 
private determination between the parties. 

10. Therefore, IT IS ORDERED, That the protest of 
Wilton E. Hall filed February 16, 1954 be, and it hereby is, 
DENIED. 

Federal Communications Commission* 

Mary Jane Morris 

Secretary 

ADOPTED: March 3, 1954 
RELEASED: March 4, 1954 

220 Dissenting Statement of Commissioner Bartley 

I take the same position in principle in this case that I 
took in Eugene TV Inc. and The Midwest Television, Inc. 
cases where I dissented from the action of the Commission 
when it granted protests on what I considered to be specu¬ 
lative grounds. In those dissents I reviewed the legislative 
history of 309(c) and pointed out the areas in which I 
thought the protests failed to meet the standards of the 
Sanders Case. There, on weak grounds, the Commission 
allowed the protests, whereas here on substantial grounds, 
it denies the protest. The instant protest, in my opinion, 
is precisely the kind of situation the Congress had in mind 
when it provided a 309(c) protest hearing. 


• See attached dissenting statement of Commissioner Bartley. 
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224 Memorandum Opinion and Order. 

By the Commission: Commissioner Hennock not participat¬ 
ing; Commissioner Bartley concurring 
in the result 

1. The Commission has before it for consideration (a) a 

protest filed on February 19, 1954, pursuant to Section 
309(a) of the Communications Act of 1934, as amended, by 
Greenville Television Company (protestant), permittee of 
television station WGVL, Channel 23, Greenville, South 
Carolina, directed against the Commission’s action of Janu¬ 
ary 27, 1954, granting without a hearing the above-entitled 
application; and (b) an “Opposition to Protest” filed on 
March 2, 1954 by Spartan Radiocasting Company 

(applicant). 

2. On November 25, 1953, the Commission granted the 
above-entitled applicant a permit to construct a new tele¬ 
vision broadcast station on Channel 7 assigned to Spartan¬ 
burg, South Carolina. This construction permit authorizes 
the permitee to operate -with effective radiated po-wer of 
316 kw visual, 204 kw aural, and a height of 2000 feet above 
average terrain on Hogback Mountain, 25 miles northwest 
of Spartanburg and 24 miles northeast of Greenville, South 
Carolina. On January 15, 1954, the permittee filed the 
above-entitled application in which it requested special tem¬ 
porary authorization (STA) for the operation of its tele¬ 
vision station on an interim basis, pending construction 
of the facilities authorized in the construction permit, from 
a transmitter location on Paris Mountain, approximately 
six miles north of Greenville, and 27.25 miles west of 
Spartanburg with effective radiated power of 51 kw visual, 
29 kw aural, and a height of 1185 feet above average terrain. 
The Paris Mountain location is the former transmitter 
location of Station WFBC-FM, Greenville, South Carolina, 
which has ceased operation. The permittee proposes to 
utilize the antenna tower and transmitter building pre¬ 
viously used by WFBC-FM. With respect to Greenville, 


the applicant, under its Hogback Mountain operation, pro¬ 
posed to provide a signal of 93.5 dbu; under its Paris Moun¬ 
tain operation it would provide a signal of 99 dbu. This 
application was granted by the Commission by Memoran¬ 
dum Opinion and Order, adpoted January 27, 1954 (FCC 
54-119), after giving full consideration to objections to a 
grant of the application filed by protestant, Sterling Tele¬ 
casting Company (WSCV), Spartanburg, South Carolina, 
Wilton E. Hall (WAIM-TV) of Anderson, South Carolina, 
and the Ultra High Frequency TV Association. In said 
Memorandum Opinion and Order, the Commission found, 
among other things, that “both the Grade A and Grade 
B contours of the proposed interim operation are contained 
fully within the respective Grade A and Grade B contours 
of the operation authorized in the construction permit; that 
the proposed interim transmitter location meets the re¬ 
quirements of the Commission’s Rules with respect to the 
minimum signal required to be placed over Spartanburg 
and with respect to the required minimum mileage separa¬ 
tions, and that protection is provided against hazard to air 
navigation.” 

3. Protestant, in its protest, alleges, in substance, that it 
has been operating television station WGVL commercially 
on Channel 23 in Greenville under STA since August 1, 
1953, and under Program Test Authority since January 30, 
1954; that it has invested $350,000 in the construction and 
operation of Station WGVL and has sustained initial op¬ 
erating losses of about $75,000; that it formerly carried 
NBC, ABC and DuMont network programs, but upon com¬ 
mencement of the operation of VHF Station WFBC-TV in 
Greenville, the NBC network shifted to that station, that it 
receives operating revenues from local, regional, national 
and network business; that, to date, its sole competitor for 
such business has been the above-mentioned VHF Station 
WFBC-TV; that by virtue of the applicant’s Paris Moun¬ 
tain transmitter location under its STA, protestant will 
now receive direct VHF competition from the applicant, 
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competition which had not heretofore existed; that since 
the commencement of operation of Station WFBC-TV in 
Greenville and the grant of the ST A to the applicant, ap¬ 
proximately $1,000 per week of protestant’s national spot 
business has been cancelled; that the new competitive serv¬ 
ice of the applicant will have adverse affects on the prot- 
estan.t which will result from the applicant’s interim opera¬ 
tion; that competition as between television station WFBC- 
TV in Greenville and the applicant for national advertising 
business will cause protestant to lose business “to the VHF 
operator”; that the applicant’s move to Paris Mountain 
was motivated by its desire for a CBS affiliation, which 
would not have been possible but for the move and which 
affiliation it received a few days after the grant of the STA 
herein; that the CBS affiliation increases the adverse eco¬ 
nomic effect upon the protestant; that protestant will also 
suffer greater economic competition in its attempt to secure 
local business both because of the transmitter location near¬ 
er Greenville and because of the CBS affiliation; and that 
because of all of the foregoing, protestant is a party in 
interest within the meaning of Section 309(c) of the Com¬ 
munications Act of 1934, as amended. 

4. In addition to the foregoing allegations which are di¬ 
rected toward its standing as a “party in interest” under 
Section 309(c), protestant alleges, in substance, that as of 
the middle of February, 1954, the applicant had not com¬ 
menced construction on Hogback Mountain in violation of 
Section 3.626 of the Commission’s Buies which requires that 
construction be commenced within two months after the con¬ 
struction permit is issued; that the applicant’s proposed 
interim operation is of such a substantial nature that ap¬ 
plicant is unlikely to abandon it after a short period; that 
applicant is negotiating a lease and option-to-purchase 
agreement for the Paris Mountain site involving costs of 
about $70,000; that the cost of construction for the interim 
site is substantial; that the applicant does not have 
225 the financial ability to meet the costs of the pro- 


posed interim operation and still proceed with its perma¬ 
nent installation and other obligations; that the proposed 
interim operation violates the Commission’s Allocation 
Plan by, in effect, creating a new Greenville VHF alloca¬ 
tion, that nnder its construction permit, applicant’s station 
would have placed a signal strength of 50,000 uv/m over 
Spartanburg and 45,000 uv/m over Greenville, while under 
the proposed interim operation applicant will place a sig¬ 
nal strength of 8,500 uv/m over Spartanburg and a signal 
strength of 100,000 uv/m over Greenville; that such a shift 
in signal strength constitutes a change in principal city cov¬ 
erage and a substantial shift in market coverage; that ap¬ 
plicant has violated Section 3.607 of the Commission’s Rules 
which requires that applications be filed for specific com¬ 
munities on specific channels; that the public interest is not 
served by the Commission’s action herein because of the 
economic threat it poses to protestant’s UHF station; that 
the Commission in its Allocation Plan recognized competi¬ 
tive factors and to some extent accords protection to exist¬ 
ing stations based in large part on economic considerations; 
and that applicant has violated Section 1.324 of the Com¬ 
mission’s Rules in failing to disclose all the material de¬ 
tails of the proposed operation, because the operation ap¬ 
pears, in fact, to be permanent, and because there is a sub¬ 
stantial variance between the construction permit and the 
proposed interim operation. Finally, protestant requests 
that the Commission postpone the effective date of the Com¬ 
mission’s action; designate the above-entitled application 
for hearing on the issues specified by Greenville and on such 
other issues as the Commission may deem appropriate, and 
make protestant a party to such hearing. 

5. The applicant alleges in its opposition that the prot¬ 
estant is not a party in interest for the following reasons: 
The interim operation from Paris Mountain meets all of the 
requirements of the Commission’s Rules. The Grade A, 
Grade B and city service (77 dbu) contours will be wholly 
enclosed within the corresponding contours for the appli- 
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cant’s Hogback Mountain operation as authorized in the 
construction permit. Since protestant did not protest the 
original grant, it is estopped from now protesting appli¬ 
cant’s interim operation which will provide lesser coverage. 
Under either proposal, Greenville will receive a signal of 
greater than “city service” strength and absent some spe¬ 
cial showing of the significance of any higher signal inten¬ 
sity from the Paris Mountain site, the fact of such higher 
signal intensity is immaterial and irrelevant. The applicant 
also contends that the allegations advanced by the protes¬ 
tant as to economic injury and anticipated loss of revenue 
spring from the original grant and have not become more 
valid or sufficient grounds for protesting the STA; that it 
is plain from the face of the protest that the protestant has 
sustained operating losses since it first went on the air; and 
that if there has been any aggravation of these losses it has 
come from the loss of one of its three network affiliations 
when NBC shifted to Station WFBC-TV. Finally, the ap¬ 
plicant urges that the subject protest be dismissed. 

6. Section 1.324(a) of the Commission’s Rules provides, 
in pertinent part, that “special temporary authority may be 
granted for the operation of a station (other than a standard 
broadcast station) for a limited time, or in a manner and 
to an extent or for service other or beyond that authorized 
in an existing license upon proper application therefor.” 
In the television broadcast service, the Commission has, as 
a matter of policy in order to expedite the initiation of such 
a service in areas throughout the country, authorized in¬ 
terim operations with facilities and at locations other than 
those specified in outstanding construction permits. 

f 7. As indicated above, Spartan was granted its construc¬ 

tion permit on November 25,1953, authorizing it to operate 
from a transmitter site located at Hogback Mountain. In 
making said grant, the Commission found that Spartan’s 
proposals met all the requirements of the Commission’s 
Rules; that Spartan was legally, technically, financially and 



otherwise qualified to operate its proposed station; and that 
such grant would serve the public interest, convenience and 
necessity. Section 309(c) of the Communications Act of 
1934, as amended, provides among other things, that during 
the thirty-day period following such grant, “any party in 
interest may file a protest under oath directed to such grant 
and request a hearing on said application so granted. Any 
protest so filed shall contain such allegations of fact as will 
show the protestant to be a party in interest and shall 
specify with particularity the facts, matters, and things 
relied upon, but shall not include issues or allegations 
phrased generally.’’ No protest was filed against said grant 
of November 25,1953, by the protestant herein or any other 
persons. 

8. Protestant has attempted to show that it is a party in 
interest within the meaning of Section 309(c) of the Com¬ 
munications Act because, as the permittee of a television 
station in Greenville it has suffered and will suffer economic 
injury as a result of the grant to the applicant of the special 
temporary authorization protested herein. Protestant has 
alleged, in part, that the applicant is in a position to offer 
serious competition in Greenville for the first time by rea¬ 
son of the Commission’s grant, because the applicant’s sta¬ 
tion will place a stronger television signal over Greenville 
from Paris Mountain than it would have under its proposed 
operation from Hogback Mountain. Although it is tech¬ 
nically correct that the applicant will place a stronger sig¬ 
nal over Greenville under the proposed interim operation 
(according to protestant’s measurements, 100 dbu as com¬ 
pared to 93 dbu under the applicant’s original proposal), 
protestant’s allegation that the applicant will thereby com¬ 
pete with it for the first time is without merit. The protes¬ 
tant has alleged no facts which would even remotely support 
its contention that the difference in signal strength would 
affect the competitive situation. Moreover, the signal which 
would be provided to Greenville from the Hogback Moun¬ 
tain site under the construction permit held by the appli- 
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cant is 93 dbu, or 16 dbu greater than the minimum signal 
of 77 dbu which is required for urban service for Channel 7 
under the Commission’s Rules. Thus, the Greenville field 
intensity from the Hogback Mountain site is about 6.7 times 
the field intensity which vrould be required if the applicant’s 
station were, in fact, a Greenville station. Therefore, we 
believe that a change in the competitive situation in Green¬ 
ville may not be attributed to the slight change in signal 
strength over that city as a result of the Commission’s 
action herein, and that the foregoing allegations of prot¬ 
estant purporting to show economic injury provide no sound 
basis for a finding of such injury to protestant within the 
meaning of Section 309(c) of the Communications Act. 

226 9. Protestant has also alleged that, as a result of 

the Commission’s grant of the STA, the applicant 
has been successful in obtaining a CBS affiliation, and that 
such affiliation will increase the adverse effect upon the 
protestant of competition from the applicant. However, in 
support of this claim, the protestant has indulged in specu¬ 
lative and conclusionary statements concerning economic 
injury and alleges specifically only that, “Since the com¬ 
mencement of WFBC-TV and the Commission grant of the 
WORD-TV STA, approximately $1,000 per week of WGVL 
national spot business has been cancelled.” No showing has 
been made relating any portion of the alleged losses to the 
Commission’s action in granting the above-entitled appli¬ 
cation, as opposed to the commencement of operation by 
WFBC-TV with the resultant loss to protestant of its NBC 
affiliation. Furthermore, even if it could be assumed that a 
showing had been made that the protestant has suffered 
economic injury as a result of the network affiliation, this 
protest is subject to the same deficiencies as that of Wilton 
E. Hall, discussed in In re Application of Spartan Radio¬ 
casting Company, FCC 54-279, released March 4, 1954. The 
protestant has not shown that the applicant’s affiliation with 
a network is a direct or proximate consequence of the Com¬ 
mission’s action in granting the STA. Accordingly, we can- 
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not find that the protest meets the requirements of Section 
309(c) of the Communications Act of 1934, as amended. 

10. In view of the foregoing, IT IS ORDERED, That the 
above-described protest of Greenville Television Company 
be, and it hereby is, DENIED. 

FEDERAL COMMUNICATION'S COMMISSION 

Mary Jane Morris 
Secretary 

Adopted: March 4, 1954 
Released: March 5, 1954 

228 March 11, 1954 

Lucas and Thomas, Esqs. 

1025 Connecticut Avenue 
Washington 6, D. C. 

Attention: Benedict P. Cottone, Esq. 

Gentlemen: 

This is with reference to your letter of March 10, 195-4 
requesting that an affiliation agreement between CBS and 
Spartan Radiocasting Company for television station 
WORD-TV, Spartanburg, South Carolina, be made avail¬ 
able for inspection. This affiliation agreement was filed with 
the Commission on February 25,1954 and runs for a period 
of two years from March 15, 1954. 

This type of document is not available for public inspec¬ 
tion under the Commission’s Rules and Regulations. Your 
letter does not state what portions of the agreement you are 
interested in or the purpose for which you desire to inspect 
it, beyond a general reference to the pending action entitled 
Wilton E. Hall v. United States, et al., No. 12125. In view 
of the considerations, such as the information of competitive 
value contained therein, which generally require that affilia¬ 
tion agreements be kept confidential, it will not be possible 
to make the entire agreement available for your inspection. 
We should be happy to give further consideration to any 
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request specifying the nature of the information in the 
agreement which you seek and the reasons for which such 
information is sought. 

Very truly yours, 

Warren E. Baker 
General Counsel 

D.R.O./M/OGC 

D.R.O. 

281 LAW OFFICES 

LUCAS AND THOMAS 
1025 CONNECTICUT AVENUE, N.W. 

WASHINGTON, D. C. 


STerling 3-2252 

April 14, 1954 

Miss Mary Jane Morris 
Secretary 

Federal Communications Commission 
Washington 25, D. C. 

Dear Miss Morris: 

Pursuant to the provisions of Section 0.206(d) of the 
Commission’s Rules, request is hereby made on behalf of 
Wilton E. Hall, permittee of Station W AIM-TV, Anderson, 
South Carolina, for inspection of a network affiliation agree¬ 
ment between the Columbia Broadcasting System and Spar¬ 
tan Radiocasting Company, permittee of a television station 
in Spartanburg, South Carolina. Said agreement was en¬ 
tered into on or about February 1, 1954. 

The reasons for this request are as follows: 

As the Commission knows an appeal was filed in the 
Court of Appeals for the District of Columbia, directed 
against Commission action granting a STA to Spartan for 
operation of a station on Paris Mountain, South Carolina, 
and the Court has ordered a stay of the Commission’s 
action granting said STA, pending disposition of the ap- 
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peal. Following this action of the Court, Spartan filed, and 
there is now pending before the Commission, an application 
for modification of CP to authorize construction of a station 
on Paris Mountain. On April 9, 1954, Wilton E. Hall filed 
a “Notification of Interest and of Intention to File Objec¬ 
tions” to said application. As the Commission is aware, 
the question of the affiliation agreements of Spartan with 
Columbia Broadcasting System were a relevant and ma¬ 
terial factor, not only in connection with the injury to Wil¬ 
ton E. Hall, from the grant of said STA, but in connection 
with alleged grounds of illegality of said STA. Said affilia¬ 
tion agreement has the same relevance and materiality to 
the application for modification of CP, against which objec¬ 
tions will be filed. In this connection, we are particularly 
interested in the terms of said agreement so far as they 
relate to its duration, rights of cancellation, the specific 
nature of the obligations of Columbia Broadcasting System 
to provide network programs to Spartan, and any revisions 
or modifications of such terms made subsequent to the 
action of the Court referred to above, including any modi¬ 
fication given by either party with respect to the duration 
of said agreement, or of its other terms and conditions. 

On March 11, 1954, the Commission’s General Counsel, 
in response to a previous request made by Wilton E. Hall, 
dated March 10, 1954, for inspection of said agreement, 
pointed out that such previous request for inspection 
282 did not state the portions of the agreement desired to 
be inspected. It was stated that information of com¬ 
petitive value was contained in affiliation agreements and 
that, therefore, it was not possible to make the entire agree¬ 
ment available for inspection. In order to remove the pos¬ 
sible question as to the disclosure of confidential informa¬ 
tion of competitive value, it would be satisfactory for our 
purposes if a copy of the agreement could be made, at our 
expense, deleting therefrom, the provisions with respect to 
specific rates of compensation for the furnishing of network 
programs. 
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It should be pointed out in this connection that in its 
application for modification, Spartan referred to its affilia¬ 
tion with the Columbia Broadcasting System. While the 
instant request is based upon an assumption that the affilia¬ 
tion agreement may be considered confidential, the refer¬ 
ence to the agreement in the public application would ap¬ 
pear to furnish adequate basis for considering said agree¬ 
ment to be available for public inspection. 

Very truly yours, 

Lucas and Thomas 
B y Benedict P. Cottone 

bpc :pf 

cc: Warren E. Baker 
General Counsel 

Federal Communications Commission 

F. C. C. MAIL & FILES 
283 APRIL 26, 1954 

BEFORE THE 

Federal Communications Commission 
Washington, D. C. 

In re Application of 

spartan radiocasting company 

Spartanburg, South Carolina (WSPA-TV) 

For Modification of Construction Permit 
File No. BMPCT-2042 

Petition to Designate for Hearing. 

Comes now Greenville Television Company, permitee of 
Television Station WGVL, Greenville, South Carolina, by 
its attorneys, and hereby files this Petition to Designate 
for Hearing the above-entitled application, filed with the 
Commission on April 6, 1954. In support whereof the fol¬ 
lowing is shown: 
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I. INTRODUCTION 

Petitioner received its construction permit January 22, 

1953, to operate on Channel 23. It has been in commercial 
operation since August 1, 1953, and now has pending an 
application for license to cover its construction permit. 
Because of the complexity of this case, there follows a sum¬ 
mary of the factual and legal background of the application 
of Spartan Radiocasting Company (hereinafter referred 
to as Spartan). 

On November 25, 1953, Spartan received a construction 
permit to operate on VHF Channel 7 at Spartanburg, South 
Carolina. The permit specified a transmitter site to be lo¬ 
cated on Hogback Mountain, which is about 25 miles North¬ 
west of Spartanburg, about 24 miles Northeast of Green¬ 
ville and about 50 miles Northeast of Anderson, South Car¬ 
olina. The construction permit authorized operation with 
maximum power, 316KW visual, at an antenna height of 
2,000 feet above average terrain. 

Approximately a month and a half after the Commission 
granted the original Spartan application, Spartan filed 
with the Commission, on January 15,1954, a verified 
284 letter dated January 13, 1954, requesting the Com¬ 
mission to permit interim operation of the station 
under a ‘‘Special Temporary Authority’’ “pending con¬ 
struction of the facilities authorized by the construction 
permit.” Under the proposed interim operation the trans¬ 
mitter was to be located on Paris Mountain about six miles 
North of Greenville and 27.25 miles West of Spartanburg, 
a location which was approximately 17 miles away from the 
original Hogback Mountain site. 

Petitioner objected to this informal application by let¬ 
ters and engineering statements filed January 19 and 26, 

1954, respectively, which letters and statements are herein 
incorporated by reference. Among other things, Petitioner 
alleged that this proposed move violated the Allocation 
Plan. Petitioner further alleged that the proposed move 
was motivated in large part by the desire of Spartan to 


115 


obtain a Columbia Broadcasting System affiliation, which 
affiliation it could not obtain but for the move to Paris 
Mountain. Therefore, Petitioner argued, the Paris Moun¬ 
tain location was intended as the permanent location, con¬ 
trary to the representations of Spartan. 

Under Order of Janury 27, 1954 (released February 2, 
1954), the Commission granted the informal application 
of Spartan and dismissed the objections of Petitioner on 
the grounds that “no substantial reasons have been ad¬ 
vanced by the objecting parties herein which would justify 
denial of the requested special temporary authority, par¬ 
ticularly in view of the fact that all of the allegations of 
economic injury which have been advanced are based upon 
the presumption that the proposed interim operation will 
subsequently be made permanent”. 1 In answer to Peti¬ 
tioner’s assertion that the Paris Mountain location would 
become the permanent location, the Commission said: 

“However the objectors have not offered any substan¬ 
tive proof in support of such a presumption and such a 
conclusion can not properly be inferred from the appli¬ 
cation itself. On the contrary, Spartan’s request is for 
an interim operation and it has expressly represented 
that it desires to so operate “pending construction of 
the facilities authorized by the construction permit”.” 

285 Under date of February 19,1954, Petitioner filed a 
Protest to this grant, pursuant to Section 309(c) of 
the Communications Act of 1934, as amended, which “Pro¬ 
test” is hereby incorporated by reference. Therein, Peti¬ 
tioner stated the grounds upon which it claimed to be a 
party in interest, and the reasons why the grant would not 
be in the public interest. Among other things, it claimed 
that it would receive economic injury within the doctrine 
of Federal Communications Commission v. Sanders Bros. 
Radio Station , 309 U.S. 470 (1940), and also that it was 
entitled to a hearing as a matter of right because the move 
in location by Spartan constituted a change in the alloca- 

i The present application does, of course, propose a permanent operation at 
the Paris Mountain site. 
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tion of Channel 7, which change constituted a modification 
of Petitioner’s license. As substantive reasons why the 
proposed grant would not be in the public interest, Peti¬ 
tioner again reiterated its position that the grant would 
constitute a violation of the Allocation Plan and that Spar¬ 
tan misrepresented its intentions in its request for STA. 
Petitioner cited a number of facts in support of this posi¬ 
tion. 

The Commission issued a Memorandum Opinion and 
Order on March 4, 1954 (released March 5, 1954), denying 
the Protest of Petitioner on the ground that Petitioner had 
not properly shown that it was a party in interest within 
the meaning of Section 309(c). Under date of March 10, 
1954, Petitioner filed a Petition for Review in the United 
States Court of Appeals (Greenville Television Company 
v. United States of America and Federal Communications 
Commission , Case No. 12,132) x ; and on March 15, 1954, 
Petitioner filed a Notice of Appeal in the same Court cover¬ 
ing the same matters (Greenville Television Company v. 
Federal Communications Commission , Case No. 12,139). 
Both the Petition for Review and the Notice of Appeal are 
herein incorporated by reference. Accompanying both the 
Petition and the Notice of Appeal were Motions for Tem¬ 
porary Relief requesting a Stay of the effectiveness of the 
Commission’s action of January 27, 1954, pending a final 
disposition on the merits of the case. After oral argu- 
286 ment, duly held on March 25,1954, the Court ordered, 
on March 26,1954, that the effectiveness of the Com¬ 
mission’s Order granting this Special Temporary Author¬ 
ization to Spartan be stayed pending the disposition of the 
Appeal by the Court. 

On April 1,1954, Spartan wrote the Commission request¬ 
ing that the Special Temporary Authorization be cancelled. 
This letter left ambiguous the answer to the question as to 
whether Spartan would continue to construct under its per¬ 
manent authorization. The last sentence of the request 


i This case was later dismissed. 
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reads: “In the interest of serving that public it is the inten¬ 
tion of the Spartan Radiocasting Company to devote its 
efforts single-mindedly to instituting at the earliest pos¬ 
sible date a regular rather than an interim television serv¬ 
ice for Spartanburg”. However, the answer was soon forth¬ 
coming. On April 6, 1954, Spartan filed the modification 
application which is the subject of this Petition. The modi¬ 
fication application finally, openly abandoned the original 
Hogback Mountain site and proposed permanent operation 
on Paris Mountain with reduced power from that specfied 
in the original construction permit. It should be noted that 
it was the location on Paris Mountain which gave rise to 
all of the proceedings and litigation previously mentioned. 

On April 8, 1954, the Commission granted the cancella¬ 
tion of the Spartan STA; and on April 15, 1954, the Com¬ 
mission filed in the Court of Appeals a “Motion to Dismiss 
as Moot” the Appeal filed by Petitioner. The Commission’s 
grounds were that since the action appealed from had been 
set aside by the Commission, the Appeal had become moot 
and presented no question for decision. Petitioner filed a 
“Response” to this motion in which it pointed out that al¬ 
though it did not oppose the Motion to Dismiss, it was not 
waiving any rights it might have to request similar or re¬ 
lated relef from the Court in the event Petitioner was denied 
a hearing on the new modification application. 

287 II. Relief Requested 

Based upon the foregoing statement of facts and such 
other matters, as are raised infra, it is respecfullv re¬ 
quested that the modification application of Spartan Radio¬ 
casting Company be designated for hearing to determine 
whether the grant of such application will be in the public 
interest; and it is further requested, pursuant to Section 
309(b) of the Communications Act that Petitioner be made 
a “party” to all further proceedings in this matter. In 
various letters and pleadings heretofore filed with the Com¬ 
mission and the Court, Petitioner has stated the substantial 
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nature of its interest in this proceeding. It is not believed 
necessary to restate these facts. 

It is clear that Petitioner, as a party in interest, has a 
right to file the instant petition under Section 309(b) of 
the Communications Act. Petitioner is aware of course that 
it can wait until after a grant is made and then, pursuant 
to Section 309(c) of the Act, protest the grant. However, 
there is no logical reason, so far as Petitioner is aware, as 
to why the objections to the grant cannot be made prior to 
Commission action. Certainly, Petitioner’s right to a hear¬ 
ing becomes no less a right because Petitioner has been 
more diligent than the law requires. Furthermore, it is the 
plain intent of Section 309(b) that such objections should 
be raised prior to Commission action on the application. 
For instance, Section 309(b) says that the so-called McFar¬ 
land letter “shall advise the applicant and all other known 
parties in interest of all objections made to the application 
as well as the source and nature of such objection (em¬ 
phasis supplied) It is the purpose of the instant pleading 
not only to make known Petitioner’s interest in this matter, 
but also to call to the Commission’s attention certain reas¬ 
ons and grounds why the grant of the modification applica¬ 
tion would not be in the public interest. 

288 III. Suggested Issues 

It is respectfully suggested that the following may be 
appropriate issues in the instant proceeding: 

Issue #1 To determine whether Spartan misrepre¬ 
sented its intentions or failed to disclose material facts in 
connection with its application for Special Temporary 
Authority. 

Issue #2 To determine whether the changed proposal 
of transmitter and antenna location had occurred as a result 
of Spartan’s independent choice or was dictated in large 
measure by other organizations or institutions. 
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Issue #3 To determine whether the changed transmit¬ 
ter and antenna location was proposed, in large part, for 
the purpose of obtaining a Columbia Broadcasting System 
affiliation. 

Issue #4 To determine whether the use of Channel 7 
as proposed meets the needs of communities and areas 
within the Spartanburg trade area. 

Issue #5 To determine whether the proposed economic 
injury to Greenville UHF stations, if any, and the loss of 
reception service to portions of Spartanburg’s trade area, 
if any, is outweighed by the need for the service proposed 
by Spartan. 

Issue #6 To determine whether the proposed operation 
will be located in practical effect at Greenville, South 
Carolina. 

Issue #7 To determine whether the proposed operation 
constitutes a fair and efficient use of the channel in the light 
of the Commission’s Allocation Plan and the Buies promul¬ 
gated thereunder. 

Issue #<S To determine on the basis of the foregoing 
wffiether the grant to Spartan would serve the public in¬ 
terest, convenience and necessity. 

289 IV. Argument in Support of Proposed Issues 

A. Proposed Issues 1-3 

From the outset of this proceedings Petitioner has con¬ 
stantly urged upon the Commission the charge that Spar¬ 
tan misrepresented its intent when it proposed a special 
temporary operation on Paris Mountain, that despite its 
claims, Spartan intended the Paris Mountain location to be 
its permanent location. The most complete statement of 
the facts supporting Petitioner’s charge is found from pages 
4 through 8 of its “Protest”, filed February 19, 1954, and 
will not be repeated here again. The instant application 
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for modification, it is submitted, furnishes additional proof 
of its prior intent, if not, indeed conclusive proof. 

It is respectfully submitted that the propsal of Spartan 
from the day it was first filed has constituted an abuse of 
Commission processes. It is clear from the Commission’s 
Memorandum Opinion and Order released February 2,1954, 
(discussed supra, p.2) that the grant of the ST A was based 
solely upon the supposition that Spartan’s operation would 
be in fact temporary in nature. It is clear that the Com¬ 
mission’s denial of Petitioners Protest was based upon that 
supposition; and finally, it is clear that the Commission’s 
defense of its position in the Court of Appeals could only 
have been based upon the supposition that Spartan’s appli¬ 
cation for interim authority was filed in good faith and 
with the sincere intent and purpose of expeditiously com¬ 
pleting construction at the permanent transmitter location, 
Hogback Mountain. Petitioner believes that the facts it 
has alleged form a reasonable basis for now concluding 
that Spartan never intended to use the Paris Mountain 
location on any other than a permanent basis. 

Consequently, squarely raised is the question as to wheth¬ 
er Spartan has the requisite character qualifications to be a 
proper licensee. Petitioner’s position is limited to 
290 the instant application, -which is the only one now 
before the Commission. The present permanent 
authorization does not expire until July 25,1954. Spartan’s 
character qualifications, of courseware in issue as to that 
authorization also. Consequently, it is submitted that when 
the time comes to extend that construction permit, it also 
should be consolidated in this proceeding. The charges 
made by Petitioner are serious ones. However, proof at a 
hearing will show that Spartan has not discharged its re¬ 
sponsibilities in a proper manner. Thus, its qualifications 
to hold any authorization are in doubt. But since Petitioner 
is claiming rights only under Section 309(b) at this time, 
Petitioner is limiting its present request to the now pending 
modification application. 
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Proposed Issue #2, though related to the matters men¬ 
tioned above, also raises a very substantial question as to 
whether outside organizations, such as networks, have 
adopted policies contrary to the basic philosophies of the 
Commission’s Television Allocation Plan. It is believed 
that this case is appropriate for inquiry into this problem. 
Local statons who may need network programming for their 
very existence are forced to locate their transmitters to 
satisfy the demands of the network, even though that loca¬ 
tion may frustrate the Commission’s allocation principles. 
To the extent that a station voluntarily ignores its obliga¬ 
tions in order to obtain a desirable affiliation, once again 
a question is raised as to its licensee responsibility. 

B. Proposed Issues 4-7 

These issues deal with the question of whether or not 
the move in the transmitter location so as to be six miles 
from Greenville and over 27 miles from Spartanburg, so as 
to provide better service to Greenville and its trade area 
than to Spartanburg and its trade area, and so as to provide 
incentives—financially, psychologically and otherwise—for 
a program service to Greenville rather than Spar- 
291 tanburg, constitutes a violation of the Commission’s 
Allocation Plan. This matter has been discussed in 
detail in prior pleadings; the most extensive discussion is 
found on pages 8 through 12 of the Protest, filed February 
19,1954. It is believed the instant case raises a question of 
very grave importance in the administration of the Com¬ 
mission’s licensing procedure. The basic question raised 
concerns the integrity and meaning of the Nation-wide 
Allocation Plan—a plan which purportedly was designed 
to provide local service to a myriad of communities. This 
problem is particularly important, though certainly not 
exclusively so, to the future of UHF television. 

An analogy may be found in the specific rules regarding 
studio location. The Commission specifically requires that 
the main studio be located in the principal community and, 
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by definition, a main studio means in essence the place 
where a majority of the local programs originate. It is 
clear of course that there can be auxiliary studios to serve 
other needs and other areas; but, first and foremost, the 
studio must serve the community to which the channel has 
been assigned. It is respectfully submitted that that iden¬ 
tical policy is applicable to the location of the transmitter 
and the antenna. Otherwise, the allocation of a channel to 
a given community becomes a completely meaningless and 
valueless requirement. This is not of course to say that 
stations shouldn’t give service, and indeed give excellent 
service, to other communities; and particularly is this true 
where such other communities do not have stations of their 
own. Therefore, the Rules must retain flexibility. 

But where, as in the instant case, the major thrust and 
emphasis of service is changed from one community to dif¬ 
ferent communities, and where those other communities 
already have local stations of their own, particularly UHF 
stations, then it is submitted that the purpose of the 
292 Allocation Plan is not being fulfilled. In adopting 
the Television Allocation Plan the Commission, after 
considering other alternatives, determined that local service 
to a number of communities was the most appropriate and 
effective way to distribute available, though limited, tele¬ 
vision channels. A further basic policy resulted in the in¬ 
termixture of VHF and UHF station. Here again, the 
policy step was taken only after the most careful thought 
and consideration. Having created the intermixture of 
VHF and UHF channels, and having determined that allo¬ 
cations to a number of communities was the appropriate 
way to handle the problem, the Commission must continu¬ 
ally survey the results, not only to determine whether the 
policies adopted are proper, but also to determine whether 
the policies are being followed. 

In the instant case, it is respectfully submitted that, if 
such survey and reevaluation are made, the Commission will 
not grant the Spartan application. 
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V. Conclusions 

On the basis of the foregoing, it is respectfully submitted 
that the Commission, pursuant to Section 309(b), order a 
hearing on the above-entitled application and name Peti¬ 
tioner a party in all further proceedings. Both as to the 
question of licensee responsibility and the question of 
proper interpretation of the Allocation Plan, the instant 
case raises grave and fundamental questions warranting a 
full investigation and hearing. 

Respectfully submitted, 

GREENVILLE TELEVISION COMPANY 

Fisher, Wayland, Duvall & Southmayd, 

Its Attorneys. 


By. 

Ben C. Fisher 

703 Perpetual Building 
Washington 4, D.C. 

April 26, 1954 

• ••••••••• 

Apr 27 1954 

Objections To Grant and Request For 
Revocation Of Construction Permit 

Petitioner, Wilton E. Hall, permittee and operator of 
Station WAIM-TV, Anderson, South Carolina, 
294 hereby objects to the grant of the above-entitled 
application of Spartan Radiocasting Company 
(Spartan) and requests that the Commission take the 
actions hereinbelow set forth. In support of this request. 
Petitioner shows the following: 

1. Spartan proposes in said application, upon a perma¬ 
nent basis, construction and operation of a television sta¬ 
tion in all substantial respects identical with the operation 
authorized by the Commission under a special temporary 
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authorization for an alleged “ interim’ * station on Paris 
Mountain, at a site some six miles north of the City of 
Greenville, about 17 miles southwest (in the direction of 
Anderson) of the site on Hogback Mountain authorized in 
its outstanding construction permit, and about 27 miles 
west of the center of Spartanburg, the city to which the 
channel sought to be utilized (Channel 7) has been assigned 
under the Commission’s Rules. The operation proposed 
differs from the alleged “interim” station in that a slightly 
lower over-all antenna height is now* proposed and effective 
radiated power of 200 kw is proposed as compared to 51 
kw for the 

295 alleged “interim” station. Under the alleged 
“interim” station, the distance to the Grade A 
contour was about 40 miles, and to the Grade B contour, 
about 60 miles. Under the present proposal, the distance 
to the Grade A contour will be about 48 miles, and to the 
Grade B contour, about 65 miles. The present proposal 
would provide greater signal intensities to the Cities of 
Greenville and Anderson and to the remaining areas served 
by WAIM-TV, than would have been provided by the 
alleged “interim” station. 

2. The allegations pertaining to the injury which would 
result to Petitioner set forth in the “Petition Protesting 
Grant and for Preliminary’ Order Staying Grant” of ST A 
(File No. BPCT-1216) are applicable in every respect* 
to a grant of the instant application, and such Petition is 
hereby incorporated by reference. Also incorporated by 
reference herein are the “Notice of Appeal and Statement 
of Reasons Therefor” and the “Motion for Temporary 
Relief” filed by the Petitioner in the United States Court 
of Appeals for the District of Columbia Circuit, in an 
appeal filed by Petitioner from the Commission’s orders 
granting said ST A to Spartan and denying Petitioner’s 
Protest, as well as the order of said Court granting said 

* Spartan now states unequivocally that it will be affiliated with Colum¬ 
bia Broadcasting System. 
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Motion for Temporary Relief (Wilton E. Hall v. F. C. C., 
U. S. Ct. of Appeals for D .C., Case No. 12,137). Petitioner 
further alleges that injury to Petitioner, heretofore pointed 
out to the Commission and the Court, will be increased and 
intensified by a grant of the instant application, by virtue 
of the now-admitted permanency of the proposed Paris 
Mountain operation and the increased competition to Peti¬ 
tioner’s station which will result from the fact that greater 
signal strength will be provided by the proposed station to 
the City of Anderson and the other areas served by 
Petitioner’s station. 

296 3. Petitioner alleges that the allegations contained 

in Petitioner’s Protest in Sections I, II, and III are 
germane to the Commission’s consideration of the instant 
application, and relies upon said allegations herein, with 
the additions hereinbelow set forth. Petitioner further 
alleges that the specific grounds in Section IV of said 
Protest, upon which a grant of the instant application 
should be refused, are the same as those contained in 
paragraphs 36-43, inclusive, and 51-53, inclusive, and Peti¬ 
tioner, therefore, relies upon such allegations herein. In 
addition, the allegations set forth in paragraphs 47-50, 
inclusive, pertaining to Spartan’s finances, are relied upon 
herein to show further that Spartan, in obtaining the STA 
for the Paris Mountain station, deceived the Commission 
into believing (a) that Spartan intended that operation to 
be temporary, and (b) that it intended at the time it re¬ 
quested said STA to proceed to construct the station on 
Hogback Mountain authorized in its CP, all of which are 
facts, matters and things bearing upon Spartan’s qualifi¬ 
cations to be a permittee or licensee. 

4. In addition to the foregoing, the following grounds 
are pointed out and relied upon as showing Spartan’s now- 
apparent abuse of Commission processes, its lack of the 
requisite qualifications to be a licensee, as otherwise show¬ 
ing that public interest, convenience or necessity will not 
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be served by a grant of the instant application, and as also 
showing that proceedings should be instituted, pursuant 
to Section 312(a)(1) and (2) of the Communications Act 
of 1934, as amended, for revocation of its outstanding tele¬ 
vision construction permit. 

(a) The matters alleged in Petitioner’s Protest, the 
filing of the instant application, the admission that Spartan 
does not intend to construct the station it originally applied 
for and which was authorized in its outstanding CP, the 
now-apparent fact that when it applied for 
297 the STA, it did not intend to construct the station 
authorized in the CP it had applied for, now raise 
the serious question as to whether Spartan really in¬ 
tended, at the time such original application was granted 
on November 25, 1953, to construct the station originally 
applied for. Absence of such intention at that time is 
further indicated by the facts that Spartan stated in such 
application that it expected to have a network affiliation 
with the National Broadcasting Company; that on Novem¬ 
ber 24, 1953, the date it filed its amended application to 
reflect its agreement with Broadcasting Company of the 
South, wrhieh resulted in an uncontested status for Spar¬ 
tan’s application, Spartan knew* that such affiliation w T as 
not available to it because it had publicly been announced 
on November 2,1953, that NBC had entered into a netwrork 
affiliation agreement with Station WFBC-TV in Greenville, 
which had received a grant of permit on Channel 4 on July 
29,1953, and w*as then shortly scheduled to begin operation. 
(WFBC-TV began operation on or about December 26, 
1953.) It is also plain from the allegations previously made 
by Petitioner and other interested parties, that Spartan 
knew, at that time, that it could not obtain a CBS affiliation 
for the Hogback Mountain station applied for; that it has 
been motivated throughout the course of these various 
proceedings by the desire to obtain such an affiliation, wrhieh 
it knew it could not obtain for a station on Hogback 
Mountain. 
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(b) The location of Spartan’s proposed station perma¬ 
nently next door to Greenville makes it perfectly clear that 
the operation of such station inevitably requires it to ac¬ 
commodate its programming substantially, if not pri¬ 
marily, to serve the local needs of such community. For, 
in addition to the proximity of its station to Greenville, 
it will provide far greater signal strength to Greenville 
than to Spartanburg, and Greenville, with a population 

of 58,161, 

298 is a city more than one and one-half times the size 

of Spartanburg (population 36,795). It is apparent 
that the representations in its original application which 
are readopted in its present application (except for net¬ 
work programs) upon which the Commission is asked to 
believe that the station is primarily intended to serve the 
programming needs of Spartanburg and its surrounding 
areas, are less than candid. While Spartan represents that 
it will maintain a studio in the City of Spartanburg, it is 
obvious that Greenville programming would be emphasized 
because the mere presence of its station at a location closer 
to Greenville than existing Greenville stations, which en¬ 
ables it to place powerful signal strength into that City, 
can not help but bring about this result, if for no other 
reason than Spartan’s natural desire to obtain revenues 
from local advertisers in that City who will wish to reach 
the local market in which they do business with program¬ 
ming appealing to Greenville needs and tastes. 

(c) In its instant application, Spartan has failed to dis¬ 
close to the Commission the reasons why it seeks to operate 
on Channel 7 from the Paris Mountain location with power 
and heights substantially less than those authorized in the 
CP for the Hogback Mountain station. Such reasons would 
appear to be most material to a determination of the sin¬ 
cerity of its alleged desire to bring early service to 
Spartanburg, which it could obviously do if it sought to 
take advantage of the fact that it has had a CP for the 
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Hogback Mountain Station for more than 5 months. In 
this connection, the Commission’s files will disclose consid¬ 
erable correspondence between Mr. Walter Brown, Presi¬ 
dent of Spartan, and Messrs. G. Richard Shaftoe and 
Francis Hipp, of the Broadcasting Company of the South, 
in which Spartan made vigorous efforts to obtain a site 
on Hogback Mountain for the transmitter location of its 
proposed station. Before it received a grant of its 
construction 

299 permit, Spartan placed great emphasis and reliance 
upon the excellence of the Hogback Mountain site 
for a television operation to serve Spartanburg over that 
of any other site. In a letter to the Commission from 
Spartan’s counsel, dated July 17, 1952, the following was 
stated: 

‘‘The consulting engineer for Spartan Radiocasting 
Company is A. S. Ring and Company, and Mr. A. D. Ring 
has advised the writer that there is no site which could be 
used in the operation of a television station to serve 
Spartanburg, South Carolina and the other areas which 
a station on Hogback Mountain could serve.” 

Subsequent developments now make it apparent that its 
efforts at that time were motivated by a desire to achieve 
extensive coverage for the purpose of strengthening its 
chances of success in a comparative consideration of its 
application with the conflicting application of Broadcast¬ 
ing Company of the South. Significantly, this desire for 
broader coverage vanished after it discovered that the 
lucrative network affiliations which it contemplated would 
not be available to it, and after it had insulated itself from 
vulnerability to possible stronger applications for the use 
of Channel 7, by obtaining an expedited grant of its appli¬ 
cation because of the -withdrawal of the then-conflicting 
application. 

(d) The Commission is respectfully referred to the 
“Motion for Consolidation and Early Hearing” filed by 


Petitioner in the court proceedings referred to above. 
There was attached to that Motion an affidavit of Peti¬ 
tioner’s General Manager describing the nature of the 
construction with which Spartan was proceeding as of 
March 12, 1954. It was pointed out in that affidavit that 
the cost of equipment which Spartan was planning to in¬ 
stall on Paris Mountain for the so-called “interim” opera¬ 
tion would be in excess of $200,000. The heavy investment 
and extensive construction then planned and undertaken 
for an operation which the Commission was asked to 
believe was temporary was, as Petitioner is informed 
and 

300 believes, substantially the same as the plans now 
disclosed for the instant permanent proposal. It is 
true that Spartan did not disclose to the Commission, in 
its request for STA, just what construction would be 
necessary. But it is now apparent that the arrangements 
for the facilities on Paris Mountain were entered into not 
for a purely “interim” operation, but in contemplation 
of the permanent operation now proposed in the instant 
application. It is to be noted that in Exhibit B of the 
instant application, Spartan states that it has entered into 
a lease arrangement for the proposed Paris Mountain 
transmitter site and buildings at a rental of $500 per month. 
But, significantly, it fails to advise the Commission as to 
the term of the lease for the Paris Mountain site and build¬ 
ings, the date when such lease was entered into, or the 
other provisions of such lease. 

5. In view of the foregoing, it is respectfully requested 
that the Commission, pursuant to the requirements of 
Section 309(b), notify the applicant and the parties in 
interest (including Petitioner) that, for the grounds and 
reasons herein alleged and relied upon, the Commission 
is unable to find that public interest, convenience or neces¬ 
sity would be served by the granting of Spartan’s present 
application; that after such notice to the applicant and the 
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parties in interest, the application be formally designated 
for hearing upon the grounds and reasons then obtaining 
by order specifying the issues thus raised; and that the 
Commission make the Petitioner herein a party to such 
proceeding. 

6. It is further respectfully submitted that in the light 
of the foregoing, the Commission should, pursuant to Sec¬ 
tion 312(a)(1) and (2) and Section 312(c) of the Communi¬ 
cations Act of 1934, as amended, issue to Spartan an order 
to show cause why an order of revocation of its outstanding 
construction permit should not be issued. 

301 Respectfully submitted, 

WILTON E. HALL, 

By (s) Scott W. Lucas 

Scott W. Lucas 

(s) Benedict P. Cottone 

Benedict P. Cottone 

Of Counsel: His Attorneys 

Lucas and Thomas 
1025 Connecticut Avenue, N.W. 

Washington 6, D. C. 

April 26, 1954 


Memorandum Opinion and Order 

By the Commission: Commissioners Webster and Lee not 
participating; Commissioner Hennock dissenting 
344 and issuing a statement; Commissioner Bartley dis¬ 
senting. 

1. The Commission has before it for consideration (1) 
the above-entitled application of Spartan Radiocasting 
Company (Spartan) filed on April 6, 1954; (2) a “Peti¬ 
tion to Designate for Hearing” filed on April 26, 1954, on 
behalf of Greenville Television Company (WGVL), Green¬ 
ville, South Carolina; and (3) a petition entitled “Objec- 



131 


tions to Grant and Request for Revocation of Construction 
Permit” filed on April 26, 1954 on behalf of Wilton E. 
Hall, owner and operator of television station WAIM-TV, 
Anderson, South Carolina. 

2. On November 25,1953, the Commission granted with¬ 
out hearing the application (BPCT-1216) of Spartan 
Radiocasting Company for a permit to construct a new 
television broadcast station on Channel 7 assigned to Spar¬ 
tanburg, South Carolina. This construction permit author¬ 
izes Spartan to operate with effective radiated power of 
316 kw visual, 204 kw aural, and a height of 2,000 feet above 
average terrain on Hogback Mountain, 25 miles northwest 
of Spartanburg, 24 miles northeast of Greenville, South 
Carolina and about 52 miles northeast of Anderson, South 
Carolina. 

3. On January 27, 1954, the Commission granted the 
informal application of Spartan for special temporary 
authorization to operate its television broadcast station 
on an interim basis from a transmitter location on Paris 
Mountain, approximately 6 miles north of Greenville, 27.25 
miles west of Spartanburg, and about 34 miles northeast of 
Anderson, with effective radiated power of 51 kw visual, 29 
kw aural, and a height of 1185 feet above average terrain. 
Protests to this grant were filed by Sterling Telecasting 
Company (WSCV), Spartanburg, Wilton E. Hall (WAIM- 
TV), Anderson, and Greenville Television Company 
(WGVL), Greenville. These protests were denied by the 
Commission by Memorandum Opinions and Orders adopted 
February 17, March 3 and March 4,1954, respectively. Sub¬ 
sequently, the latter two protestants appealed the Commis¬ 
sion’s decisions to the United States Circuit Court of 
Appeals for the District of Columbia Circuit, and on 
March 26, 1954, the Court stayed the effectiveness of the 
Commission’s action of January 27, 1954 granting the spe¬ 
cial temporary authorization. Thereafter, Spartan, by 
letter dated April 1, 1954, requested that the Commission 
cancel its special temporary authorization, and on April 8, 
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1954, the Commission advised Spartan that the special 
temporary authorization had been cancelled. 

4. On April 6,1954, Spartan filed the subject application 
(BMPCT-2042) for modification of its outstanding con¬ 
struction permit to locate its transmitter on Paris Moun¬ 
tain with effective radiated power of 200 kw visual, 120 kw 
aural, and a height of 1182 feet above average terrain. The 
application also requests authority to change main studio 
location within Spartansburg, to install new transmitters 
and antenna systems, and to make other equipment changes. 
Under the proposed operation, Spartan will place a signal 
strength of 84 dbu over Spartansburg as compared to 93 
dbu under its currently authorized operation. 

5. In the petitions submitted by the parties opposing 
the application, it is alleged that a grant of the application 
will result in economic injury to the petitioners to the same 
or an even greater extent that in the case of the special 
temporary authorization referred to above. In attacking 
the application substantively, the petitioners allege that 
Spartan misrepresented facts or failed to make a full dis¬ 
closure of facts in its request for special temporary author¬ 
ization ; that the alleged misrepresentations raise questions 
as to Spartan’s character qualifications to be a permittee 
or licensee of the Commission; and that the proposed move 
to Paris Mountain constitutes a violation of the Commis¬ 
sion’s allocation plan in that the station is, by reason of the 
proposed move, being converted to a Greenville station be¬ 
cause the proposed operation only six miles, from Green¬ 
ville will provide incentives, financial, psychological and 
otherwise to provide a program service to Greenville rather 
than Spartanburg. In view of the foregoing, the petitioners 
request that the above-entitled application be designated 
for hearing and that they be made parties in all further 
proceedings before the Commission. In addition, Wilton 
E. Hall requests that “show-cause” proceedings be insti¬ 
tuted pursuant to Section 312(a)(1) and (2) of the Com- 
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munications Act looking toward revocation of Spartan’s 
outstanding television construction permit. 

6. The instant application meets the requirements of 
the Commission’s Rules with respect to minimum signal 
required to be placed over Spartanburg, with respect to 
the required minimum mileage separations and with re¬ 
spect to all other technical requirements of the Commis¬ 
sion’s Rules. In addition, both the Grade A and Grade B 
contours of the proposed operation are contained fully 
within the respective Grade A and Grade B contours of the 
operation authorized in the construction permit. And, 
finally, the applicant is both financially and legally quali¬ 
fied to construct and operate the station as proposed in the 
application. We believe, furthermore, that no substantial 
reasons have been advanced by the objecting parties which 
would justify refusal to grant the subject application at 
this time, particularly in view of the fact that all of the 
allegations of the petitioners are concerned with the inten¬ 
tions of the applicant and since the petitioners have offered 
no substantive proof in support of such allegations, but 
only speculations, inferences and presumptions which we 
do not believe can properly be drawn from the application 
itself or from past actions of the applicant. 

7. Accordingly, IT IS ORDERED, That the above- 
entitled application of Spartan Radiocasting Corn- 

345 pany IS GRANTED, subject to appropriate specifi¬ 
cations to be issued to the permittee; and that the 
above-described petitions of Greenville Television Com¬ 
pany and Wilton E. Hall ARE DENIED in their entirety. 

FEDERAL COMMUNICATIONS COMMISSION* 

Mary Jane Morris 
Secretary 

Adopted: April 30,1954 
Released: April 30,1954 


* See attached dissenting opinion of Commissioner Hennock. 
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Dissenting Opinion of Commissioner Hennock 

The Commission today, without hearing, has modified 
the outstanding construction permit of Spartan 
346 Radiocasting Company for a television station on 
Channel 7, Spartanburg, South Carolina. The modi¬ 
fication authorizes Spartan to move its transmitter from 
the previously authorized location on Hogback Mountain 
to a site on Paris Mountain on a permanent basis. This is 
the same site which was authorized to Spartan on an in¬ 
terim basis in an STA of January 27, 1954. This STA was 
subsequently cancelled by the Commission, upon Spartan’s 
request, after WGVL and WAIM-TV obtained a stay of its 
effectiveness from the United States Court of Appeals for 
the District of Columbia Circuit. 

Both WGVL and WAIM-TV filed objections to the grant¬ 
ing of the instant modification and requested that it be 
designated for hearing.* 

I dissent and vote for a pre-hearing letter under Section 
309 (b) to the applicant with copies to WGVL and WAIM- 
TV as known parties in interest. 

WGVL and WAIM-TV are permittees of UHF stations 
in Greenville and Anderson, South Carolina, respectively. 
They allege in detail the economic injury they would suffer 
if Spartan is permitted to locate its transmitter on Paris 
Mountain. This economic injury is attributed to th'e fact 
that from the Paris Mountain’s transmitter location, Spar¬ 
tan will be able to send a very strong signal over Greenville 
and Anderson. This, it is alleged, will bring into these two 
markets another competitor for the advertising revenue, 
and will seriously curtail the conversion of sets to receive 
UHF programs transmitted by WGVL and WAIM-TV. 
On the basis of the foregoing, it is alleged that Spartan 
will offer direct, substantial and new competition to these 
two UHF operators and that this competition will cause 


* WAIM-TV also requested that a proceeding looking toward a revoca 
tion of Spartan’s permit be instituted. 
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serious economic injury to both of them. Consequently, 
both have standing as a party in interest within the mean¬ 
ing of Section 309 (b). 

The oppositions of WGVL and WAIM-TV to the modifi¬ 
cation of the Spartan application raise questions of char¬ 
acter qualifications, and whether the proposed operation 
would constitute a fair and efficient use of Channel 7 under 
the Commission’s Allocation Plan. 

The objections contain detailed allegations showing that 
Spartan’s signal from its Paris Mountain transmitter site 
would be many times stronger over Greenville and Ander¬ 
son than over Spartanburg. In view of the fact that 
Spartan is using Channel 7 assigned to Spartanburg, South 
Carolina and purports to be a Spartanburg station, it is 
alleged that this will result in an inefficient utilization of 
the channel contrary to the Table of Frequency Allocations 
and the intent and purpose of the Sixth Report and Order. 

The foregoing allegations, in my opinion, are serious 
enough to require the Commission to look further into this 
matter by means of the procedure provided for in Section 
309 (b), and then, if necessary, to designate the application 
for hearing with WGVL and WAIM-TV as parties. 


349 May 3,1954 

Lucas and Thomas, 

1025 Connecticut Avenue 
Washington, D. C. 

Attention: Mr. Benedict P. Cottone 


Gentlemen: 

This is with reference to your letter of April 14, 1954 in 
which you request, on behalf of Wilton E. Hall, permittee 
of Station WAIM-TV, Anderson, South Carolina, that you 
be permitted to inspect a network affiliation agreement be- 



tween Columbia Broadcasting System, Inc. and Spartan 
Radiocasting Company, permittee of Station WSPA-TV, 
Spartanburg, South Carolina. It appears from the Commis¬ 
sion’s records that said agreement was filed on February 
25,1954 and runs for a period of two years from March 19, 
1954. In your letter, you refer to a pending application of 
WORD-TV to change transmitter location and to the plead¬ 
ing filed by Hall in opposition to a grant thereof. You indi¬ 
cate that your inspection of the above agreement is related 
to your objections to the grant of the application for modi¬ 
fication of construction permit. 

As you know, on April 30, 1954 the Commission consid¬ 
ered the pending application of WORD-TV and the opposi¬ 
tions thereto filed by Hall and Greenville Television Com¬ 
pany, permittee of WGIL, Greenville, South Carolina. 
After careful consideration of said application and plead¬ 
ings, the Commission found that “no substantial reasons 
have been advanced by the objecting parties which would 
justify refusal to grant the subject application at this time, 
particularly in view of the fact that all of the allegations of 
the petitioners are concerned with the intentions of the ap¬ 
plicant and since the petitioners have offered no substantive 
proof in support of such allegations, but only speculations, 
inferences and presumptions which we do not believe can 
properly be drawn from the application itself or from past 
actions of the applicant.” Accordingly, said application 
was granted. In this connection, it should be pointed out 
that the above network agreement was given careful con¬ 
sideration prior to the action of the Commission and was 
found to be consistent with the Commission’s Rules and 
Regulations. 

As indicated in the letter sent to you by the General 
Counsel of the Commission on March 11, 1954, the above 
network agreement is not available for public inspection 
under the Commission’s Rules. In light of the fact that 
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the matter with respect to which inspection was requested 
has been decided by the Commission, your request has been 
rendered moot. 

Very truly yours, 

(s) Mary Jane Morris 
Mary Jane Morris 
Secretary 

JNN :srd/jb/tv :B 


[ M 359 Before the 

Federal Communications Commission 
Washington 25, D. C. 

I - In re Application of 

t Spartan Radiocasting Company 

L Spartanburg, South Carolina 

(WSPA-TV) 

For Modification of Construction 
Permit 

File No. BMPCT-2042 

Order 

* At a session of the Federal Communications Commission 
held at its offices in Washington, D. C. on the 5th day of 
May, 1954; 

The Commission having under consideration (1) a “Mo¬ 
tion for Temporary Relief” filed on May 3, 1954, by 
Greenville Television Company, permittee of television 
broadcast station WGVL, Greenville, South Carolina, and 
(2) a “Petition for Immediate Ex Parte Stay” filed on 
May 3, 1954, by Wilton E. Hall, permittee of television 
broadcast station WAIM-TV, Anderson, South Carolina, 
wherein it is requested that the Commission suspend or stay 

* the effectiveness of its action of April 30, 1954, granting 
the above-entitled application of Spartan Radiocasting 
Company for modification of construction permit, pending 

L disposition of protests to be filed by the petitioners; and 
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IT APPEARING, That the above-entitled applicant may 
not operate its facilities under its outstanding permit; that 
such operation will require further Commission authority; 
and that upon consideration of the pleadings before the 
Commission, it has not been shown that a sufficient basis 
exists to warrant the issuance of a stay of the Commission’s 
action described above; 

IT IS ORDERED, That the above-described petitions of 
Greenville Television Company and Wilton E. Hall ARE 
DENIED. 

Federal Communications Commission 

Mary Jane Morris 
Secretary 

Released: May 6,1954 


Protest 

361 Comes now, Greenville Television Company, permit¬ 
tee of Television Station WGVL (hereinafter re¬ 
ferred to as WGVL), Greenville, South Carolina, by its 
attorneys, and pursuant to Section 309(c) of the Communi¬ 
cations Act of 1934, as amended, hereby protests the grant 
by the Commission on April 30, 1954, -without hearing, of 
the application for modification of construction permit filed 
by Spartan Radiocasting Company, permittee of WSPA- 
TV, Spartanburg, South Carolina (hereinafter referred to 
as Spartan), April 6,1954. In support whereof, the follow¬ 
ing is shown: 

I. Introduction 

The instant case, or phases thereof, have been before 
this Commission since January 15, 1954. Since that date, 
WGVL has filed the following pleadings and objections to 
any Spartan operation from Paris Mountain, South 
Carolina: 



139 


(1) Letter, filed January 19,1954. 

(2) Letter, filed January 26,1954. 

(3) Protest, filed February 19,1954. 

(4) Petition for Review of Order of the Federal Com¬ 

munications Commission, and Motion for Interlocutory Re¬ 
lief, filed in the United States Court of Appeals for the 
District of Columbia, March 10, 1954 (Case No. 

12, 132). 

362 (5) Notice of Appeal and Motion for Temporary Re¬ 

lief, filed in the United States Court of Appeal for 
the District of Columbia, March 15,1954 (Case No. 12,139). 

(6) Affidavit of three of the principals of WGVL, at¬ 
tached to the Motion for Temporary Relief mentioned 
above, No. (5). 

(7) Supplemental Memorandum in Support of Motions 
for Interlocutory and Temporary Relief, filed in the United 
States Court of Appeals for the District of Columbia, 
March 19,1954. 

(8) Response to “Motion to Dismiss as Moot/’ filed in 
the United States Court of Appeals for the District of 
Columbia, April 23, 1954. 

(9) Petition to Designate for Hearing, filed April 26, 
1954. 

Each of these pleadings and objections is hereby incor¬ 
porated by reference in the instant Protest, since each of 
these pleadings and objections are material to a disposition 
of the instant case. 

Based upon the showing made therein, WGVL is clearly 
a party in interest and has raised important substantive 
matters requiring a full hearing. 

II. Relief Requested 

Based upon the showing made therein, WGVL, pursuant 
to the provisions of Section 309(c), respectfully requests 
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that the Commission (1) Designate the above entitled ap¬ 
plication of Spartan for hearing, (2) Make WGVL a party 
thereto, (3) Postpone the effective date of the Commis¬ 
sion’s action granting the Spartan application until after 
hearing and decision, and (4) Adopt the following issues, 
and other issues as the Commission may 
363 deem appropriate: 

Issue # 1 To determine whether Spartan misrep¬ 
resented its intentions or failed to disclose material 
facts in connection with its application for Special Tem¬ 
porary Authority. 

Issue # 2 To determine wiiether the changed proposal 
of transmitter and antenna location had occurred as a re¬ 
sult of Spartan’s independent choice or was dictated in 
large measure by other organizations or institutions. 

Issue #3 To determine wrhether the changed transmitter 
and antenna location was proposed, in large part, for the 
purpose of obtaining a Columbia Broadcasting System 
affiliation. 

Issue # 4 To determine whether the use of Channel 7 as 
proposed meets the needs of communities and areas within 
the Spartanburg trade area. 

Issue #5 To determine whether the proposed economic 
injury to Greenville UHF stations, if any, and the loss of 
reception service to portions of Spartanburg’s trade area, 
if any, is outweighed by the need for the service proposed 
by Spartan. 

Issue # 6 To determine whether the proposed operation 
will be located in practical effect at Greenville, South 
Carolina. 

Issue #7 To determine wrhether the proposed operation 
constitutes a fair and efficient use of the channel in the 
light of the Commission’s Allocation Plan and the Rules 
promulgated thereunder. 
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Issue #8 To determine on the basis of the foregoing 
whether the grant to Spartan would serve the public inter¬ 
est, convenience and necessity. 

III. Conclusions 

It is somewhat difficult to determine precisely the Com¬ 
mission’s position in its decision of April 30, 1954. Ap¬ 
parently, the argument seems to be that somehow WGVL 
has failed to “prove” its claim that Spartan misrepre¬ 
sented its intent as to the permanency 
364 of its operation from Paris Mountain. Two major 
considerations, however, should have been determin¬ 
ative of the matters raised. 

(1) Pleading allegations are never themselves “substan¬ 
tive proof”; when one pleads allegations of facts, as WGVL 
has here done, the Commission cannot treat those claims 
as false; rather, as is commonly accepted, the Commission 
must treat them as true and then consider the legal signi¬ 
ficance stemming therefrom. Had the Commission done 
that here, it would have been faced with a simple question, 
namely, since Spartan misrepresented its intent at the time 
it filed its application for Special Temporary Authority, is 
this misrepresentation a sufficient basis for ordering a hear¬ 
ing to determine the facts and circumstances surrounding 
this misrepresentation and to determine the qualifications 
of Spartan as a result thereof? 

(2) It should be obvious that on a question such as this, 
the most authoritative source of the information sought is 
Spartan itself, since many of the facts and circumstances 
rest uniquely within the knowledge of Spartan. WGVL’s 
allegations, of necessity, had to rest on sources other than 
Spartan. To impose the burden on WGVL of pleading facts 
which only Spartan has knowledge of, is to impose an im¬ 
possible burden. It should be sufficient, at the pleading 
stage, if WGVL merely pleads sufficient facts to raise a 
serious question or doubt as to the intentions of Spartan. 
This, it is submitted, WGVL has clearly done. 
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Therefore, it is submitted that had the Commission 
properly analyzed its responsibilities in this matter, it 
would have designated the Spartan application for hearing 
on its own motion. But certainly, by any conceivable 
method of decision, a fortiori, the Commission must do so 
upon the filing of the instant “Protest ,’ 9 pursuant to Sec¬ 
tion 309(c) of the Communications Act of 1934, as 
amended. 

Respectfully submitted, 

Greenville Television Company 

Fisher, Wayland, Duvall & Southmayd, 


By 

703 Perpetual Building 
Washington 4, D. C. 

May 3, 1954 


Its Attorneys. 
Ben C. Fisher 


365 Affidavit of Edgar M. Norris 

State of South Carolina ) 

County of Greenville j ss * 

Comes now Edgar M. Norris, who being on oath, deposes 
and savs as follows: 

That he is the President of Greenville Television Com¬ 
pany, permittee of Station WGVL, Greenville, South 
Carolina; 

That he has read the foregoing “Protest” and is 
familiar wdth the matters raised therein and all of the 
pleadings and other documents mentioned therein; 

That the facts stated therein are true and correct to 
the best of his knowledge, except for facts which are based 
upon information; 

That as to these facts he understands and believes them 
to be true; 
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That this 
of delay. 


4 * Protest’ ’ is not being filed for the purpose 

(s) Edgar M. Norris 
Edgar M. Norris 


Subscribed and sworn to before me 
this 5 day of May, 1954. 


(s) Byrd W. Simpson 

Notary Public for South Carolina 


My commission expires pleasure of Governor. 
(SEAL) 


416 State of South Carolina ) 

County of Greenville j 

Affidavit of Throe of WGVL Owners 

Personally appeared before me, a Notary Public for the 
State of South Carolina, Edgar M. Norris, Ben K. Mc¬ 
Kinnon and R. M. Caine, who under oath, depose and say 
as follows: 

(1) That they are President, General Manager and 
Chairman of the Executive Committee, respectively, of 
Greenville Television Company, hereinafter referred to 
as WGVL. 

(2) That the facts stated herein are true and correct to 
the best of their knowledge, except for facts which are 
based upon information; that as to these facts, they under¬ 
stand and believe them to be true. 

(3) That the threat of Spartan Radiocasting Company, 
hereinafter called WORD-TV, to move its transmitter 
location from Hogback Mountain to the former FM trans¬ 
mitter building and tower of WFBC located less than five 
miles from the center of the business section of the City of 
Greenville, South Carolina, has existed since early in the 
month of January, 1954. WORD-TV purchased a site on 


i 
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Paris Mountain, not in its own name but in the name of 
a party by the name of Teasley, who the Deponents are 
informed is a relative of the President of WORD-TV. 
That WORD-TV then persuaded the owners of the former 
FM site and transmitter building of WFBC to grant unto 
WORD-TV a long-term lease, with a renewal option con¬ 
tained therein, and with options to purchase at any time 
during the next five years. 

(4) That it is obvious to the Deponents, to the other 
officers and directors of WGVL, and to every person or 
corporation with whom the Deponents have discussed 
this situation that the move of WORD-TV to Paris Moun¬ 
tain is not contemplated to be “interim” or “temporary” 
in nature, but on the other hand is definitely intended to 

be “permanent.” If and when the Court 
417 and/or the Federal Communications Commission 

gives WGVL the privilege to submit arguments and 
supporting data, a mass of evidence conclusively proving 
that the move is intended to be “permanent” will be 
submitted. 

(5) Faced with the move of WORD-TV’s operations to 
Paris Mountain, one mile closer in fact to the business 
center of the City of Greenville than the location of the 
transmitters of WFBC-TV and WGVL, with a basic affili¬ 
ation with Columbia Broadcasting System, it has been 
almost impossible for WGVL to sell local, regional or 
national advertising or to acquire additional network pro¬ 
grams. National advertisers which have been approached 
by WGVL’s national sales representatives have expressed 
a decided preference for buying adjacencies to the NBC 
and CBS network programs. Previous to the publicity on 
WORD-TV’s move to Paris Mountain, national advertisers 
had been satisfied with adjacencies to the ABC and Dumont 
programs carried by WGVL and also there had been no 
great resistance to the fact that WGVL was a UHF sta¬ 
tion affiliated with the third and fourth networks. This 


was due to the fact that there was only one VHF station 
in the Greenville market area and it was apparent that 
WGVL, being the first station on the air in the Greenville 
area, would be able to compete successfully with one other 
commercial station in the Greenville area. Two commer¬ 
cial VHF stations in the Greenville market area carrying 
the number 1 and number 2 network will make it virtually 
impossible for WGVL to secure any regional or national 
business and wdll also be a great threat to local business 
that WGVL might otherwise obtain. Local individuals 
with long and good business experience and judgment in¬ 
vested approximately $350,000 in WGVL, with wrhat they 
thought was absolute assurance that there would be only 
one VHF and one UHF commercial operation in the impor¬ 
tant recognized “Greenville Market.” These business men 
would 

418 doubtless never have invested heavily in this UHF 
Channel 23, if they had not had cause for such assur¬ 
ances. The Deponents respectfully submit that there is no 
difference between bringing three additional VHF opera¬ 
tions into Greenville, instead of one additional, except in 
the matter of degree. It is a well known fact that the 
Federal Communications Commission carefully scrutinizes 
the plan of financing of any Radio or TV operation, and 
the Deponents do not believe that the Federal Communi¬ 
cations Commission would have ever approved the finan¬ 
cial structure of WGVL, if at the time WGVL was granted 
a CP Greenville was to have more than one commercial 
VHF station. 

(6) Having relied upon the experience and judgment of 
the Federal Communications Commission with regard to 
the financing that would be needed by any given television 
operation, WGVL in the face of the threat of another 
VHF operation in the “Greenville Market,” finds itself 
inadequately financed. Before the threat of WORD-TV’s 
proposed move to Paris Mountain, WGVL had several 
individuals w’ho were able and wdlling to construct for it 
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a building to adequately house its studios and administra¬ 
tive offices. These individuals now refuse to consider such 
a thing. Banks and Life Insurance Companies which have 
been approached have refused credit accommodations to 
WGVL. Banks which formerly accepted WGVL stock as 
collateral security for loans are no longer willing to accept 
the stock as collateral. There is no market for WGVL 
stock for some of the stockholders who, in the face of this 
dire threat to the profitable operation of WGVL, have 
attempted to salvage what they could from their invest¬ 
ments. 

(7) WORD-TV has approached local Greenville adver¬ 
tisers on the basis of being a Greenville station. Greenville 
newspapers have described Paris Mountain as the “Magic 
Mountain for TV” prominently advertising the fact that 
three commercial and one educational channel would all 

emanate their programs from 
419 Paris Mountain to the important “Greenville 

market,” and that Greenville area viewers would 
have the benefit of three local staffs competing with each 
other to create the best TV fare. 

(8) The seriousness of WGVL’s inability to get 
present contracts extended or new advertising con¬ 
tracts signed was emphasized to one of the Deponents, 
Ben K. McKinnon, who spent the first five days of this 
week in New York coping with the problem of obtaining 
national advertising and network programming for 
WGVL, now that an additional commercial station, WORD- 
TV, is proposed to serve the Greenville area and to com¬ 
pete for the business which would have been divided be¬ 
tween WGVL and WFBC-TV in the “Greenville Market.” 
It was graphically pointed out by many time buyers that 
WGVL with its network affiliation would be considered a 
very poor third station buy in the Greenville market” with 
WFBC-TV having NBC and WORD-TV having CBS 
affiliation. All three stations are considered to be Green¬ 
ville stations by time buyers since their transmitters are 
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located at approximately the same point on Paris 
Mountain. 

(9) Finally, the Deponents swear that the Washington 
Attorneys of WGVL were not available today in Green¬ 
ville to counsel with the Deponents in the preparation of 
this Affidavit; also, that no other Attorney assisted in the 
preparation of this Affidavit. Everything which has been 
stated herein is merely a down-to-earth laymen’s appeal 
which is respectfully submitted to the Court for the pur¬ 
pose of obtaining immediate relief, without which WGVL 
will suffer irreparable financial losses. 

(s) Edgar M. Norris 
Edgar M. Norris 

(s) Ben K. McKinnon 
Ben K. McKinnon 

(s) R. M. Caine 
R. M. Caine 

Subscribed and sworn to before me 
this 13th day of March, 1954 

(s) Mary L. Shaw 
Notary Public for State of 
South Carolina 

(My Commission expires at the 
will of the Governor) 

(SEAL) 

Jul 12 1954 

444 Comment Re Protest 

Comes now Spartan Radiocasting Company 
(WSPA-TV), by its undersigned attorneys, and makes 
the following comments with respect to the “Protest’’ 
filed by Greenville Television Company, permittee of tele¬ 
vision station WGVL (hereinafter referred to as “Green¬ 
ville”): 
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1. The document entitled “Protest” filed by Greenville 
in substance appears to be a combination of a petition for 
rehearing of the Commission’s action in granting WSPA- 
TV a modification of construction permit and a “protest” 
requesting that said action be suspended and a hearing 
be held on certain enumerated issues. 

2. Treated in the aspect of a petition for rehearing, the 
“Protest” is obviously defective because it fails to allege 
any facts or contentions not disposed of by the Commis¬ 
sion’s Memorandum Opinion and Order in the above- 
entitled matter adopted and released on April 30, 1954. 

3. Considered as a protest under Section 309(c) of the 
Communications Act, requesting that a hearing be held on 
the granting of the modification of construction permit 
under the Commission’s Memorandum Opinion and Order 
above-mentioned dated April 30, it is defective and must 
be dismissed for the reason that none of the eight issues 
on which a hearing is sought complies with the require¬ 
ments of Section 309(c) of the Communications Act for 
the following reasons: 

445 (a) Issue No. 1 is not specific and in addition is 

not based on any allegations of fact. 

(b) Issue No. 2 is meaningless, non-specific and not 
based on any allegation of fact which, if proved, could lead 
to a denial of the modification of construction permit. 

(c) Issue No. 3 is vague, meaningless, and even if the 
allegation therein is conceded arguendo to be true, would 
not justify a denial of the modification of construction 
permit. 

(d) Issue No. 4 is general, non-specific, vague and if 
read in the light of previous allegations and the Commis¬ 
sion’s aforementioned Memorandum Opinion and Order 
of April 30 is without merit. 

(e) Issue No. 5 is general, non-specific, vague, and, 
under any interpretation thereof, affords no basis under 
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the Communications Act for denying the modification of 
construction permit. 

(f) Issue No. 6 is non-specific, vague and general, and, 
if taken literally, concedes the legality of the modification 
of construction permit. 

(g) Issue No. 7 is vague, non-specific and general, and 
if construed as attempting to raise a question of whether 
the modification of construction permit complies with ap¬ 
plicable Commission Rules and Regulations on the basis 
of any facts alleged in prior pleadings of Greenville, was 
properly found to be without merit in the Commission’s 

Memorandum Opinion and Order of April 30. 

446 (h) Issue No. 8 is a vague, non-specific catch-all 

which is meaningless on its face, and in any event 
can only be construed to have meaning if any of the prior 
seven issues is appropriate. Since none is, it cannot be con¬ 
strued as a basis for denying the modification of construc¬ 
tion permit. 

4. In the light of the above, taken either as a petition 
for reconsideration or as a request for hearing on enumer¬ 
ated issues, the “Protest” fails. 

Wherefore, it is respectfully submitted that the Com¬ 
mission should dismiss Greenville’s protest. 

Respectfully submitted, 

Spartan Radiocasting Company 
(WSPA-TV) 

By Dempsey and Koplovitz 
Its Attorneys 
938 Bowen Building 
Washington 5, D. C. 

By William J. Dempsey 


May 20, 1954 
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447 Memorandum Opinion and Order 

By the Commission: Commissioner Sterling not participat¬ 
ing; Commissioner Hennock dissenting and issuing a 
statement. 

1. The Commission has before it for consideration a pro¬ 
test filed on May 6, 1954 pursuant to Section 309(c) of the 
Communications Act of 1934, as amended by Greenville 
Television Company (protestant), permittee of television 
station WGVL, Channel 23, Greenville, South Carolina, 
directed against the Commission’s action of April 30, 1954, 
granting without hearing the above-entitled application. 
On May 20, 1954, Spartan Radiocasting Company (Spar¬ 
tan) filed a pleading entitled ‘‘Comment Re Protest”. 

2. The Commission has recounted the complete factual 
background of this matter in some detail in its Memoran¬ 
dum Opinion and Order released March 5, 1954 (10 Pike 
and Fischer RR 287) denying a protest filed by protestant 
herein directed against the Commission’s action of January 
27, 1954 granting without hearing Spartan’s application 
for Special Temporary’ Authority (STA), and in its Mem¬ 
orandum Opinion and Order released April 30, 1954 (10 
Pike and Fischer RR 507) granting without hearing the 
above-entitled application and denying petitions filed by 
the protestant and Wilton E. Hall, permittee of television 
station WAIM-TV, Anderson, South Carolina, which re¬ 
quested that the aforesaid application be designated for 
hearing. However, a brief review of the history of this 
matter appears to be appropriate for an understanding of 
the instant protest. 

3. On November 25, 1953, Spartan was granted a permit 
(BPCT-1216) to construct a new television station on Chan¬ 
nel 7, assigned to Spartanburg, South Carolina. This per¬ 
mit authorized Spartan to operate with a transmitter lo¬ 
cated on Hogback Mountain, 25 miles northwest of Spartan¬ 
burg and 24 miles northeast of Greenville, South Carolina. 
On January 27,1954, the Commission granted Spartan STA 
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to operate from a transmitter location on Paris Mountain, 
approximately 6 miles north of Greenville and 27.25 miles 
west of Spartanburg. Protests to this grant were filed by 
the protestant herein and by Sterling Telecasting Com¬ 
pany (WSCV), Spartanburg, and Wilton E. Hall, Ander¬ 
son, South Carolina. These protests were denied by the 
Commission and subsequently the protestant and Wilton 
E. Hall appealed the Commission’s decisions denying their 
respective j>rotests to the United States Court of Appeals 
for the District of Columbia Circuit. On March 26, 1954, 
that Court stayed temporarily the effectiveness of the Com¬ 
mission’s action of January 27, 1954, pending a final de¬ 
cision in the matter. Thereafter, Spartan, by letter dated 
April 1, 1954, requested that the Commission cancel its 
ST A, and on April 8, 1954, the Commission advised Spar¬ 
tan that the STA had been cancelled. 

4. On April 6, 1954, Spartan filed the above-entitled ap¬ 
plication for modification of its outstanding construction 
permit to specify location of its transmitter on Paris Moun¬ 
tain with effective radiated power of 200 kw visual, 120 kw 
aural, and a height of 1182 feet above average terrain. The 
application also requests authority to change main studio 
location within Spartanburg, to install new transmitter and 
antenna systems, and to make other equipment changes. 
Under this operation, Spartan proposes to place a signal 
strength of 84 dbu over Spartanburg as compared to 93 dbu 
under its Hogback Mountain operation, and a signal 
strength of 101 dbu over Greenville as compared to 93 dbu 
under its original proposal and 100 dbu under proposed 
operation under the STA. 

5. On April 26, 1954, the protestant and Wilton E. Hall 
each filed a petition with the Commission requesting that 
the subject application be designated for hearing and that 
they be made parties in all further proceedings before the 
Commission. On April 30, 1954, the Commission, by Mem¬ 
orandum Opinion and Order, granted without hearing Spar- 
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tan’s application for modification of its construction pennit, 
and denied the above-described petitions in their entirety. 
On May 3, 1954, the protestant filed a petition in which it 
was requested that the Commission suspend or stay the 
effectiveness of its action of April 30, 1954. The Commis¬ 
sion denied such petition by Order of May 5, 1954. 

6. The protestant, in its protest, incorporates by refer¬ 
ence all letters and pleadings which it previously filed 
with the Commission and in the United States Court of 
Appeals for the District of Columbia Circuit, both in con¬ 
nection with Spartan’s application for STA and in con¬ 
nection with Spartan’s application for modification of con¬ 
struction permit. In those letters and pleadings, the pro¬ 
testant has alleged, in substance, that by virtue of Spar¬ 
tan’s Paris Mountain transmitter location under its modi¬ 
fied construction permit, the protestant will now receive 
direct YHF competition from Spartan, competition which 
had not heretofore existed; that the applicant’s move to 
Paris Mountain was motivated by its desire for an affilia¬ 
tion with Columbia Broadcasting System, Inc. (CBS), 
which would not have been possible but for the move and 
which it has since received; that the CBS affiliation in¬ 
creases the adverse economic effect upon the protestant; 
and that protestant will also suffer greater economic com¬ 
petition in its attempt to secure local business both because 
of the transmitter location nearer Greenville and because 
of the CBS affiliation. In view of the foregoing, protestant 
contends that it is a party in interest within the meaning 
of Section 309(c) of the Communications Act of 1934, as 
amended. 

7. In addition to the foregoing allegations, which are 
directed toward its standing as a “party in interest” under 
Section 309(c), protestant alleges that Spartan misrepre¬ 
sented facts or failed to make a full disclosure of facts in 
its request for STA; that the alleged misrepresentations 
and failure to disclose facts raise questions as to Spar¬ 
tan’s character qualifications to be a permittee or licensee 
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448 of the Commission; that the proposed move to Paris 
Mountain violates the Commission’s television alloca¬ 
tion plan by, in effect, creating a new Greenville VHF as¬ 
signment; that the shift in signal strength proposed con¬ 
stitutes a change in principal city coverage and a substan¬ 
tial shift in market coverage; that Spartan has violated 
Section 3.607 of the Commission’s Rules which require that 
applications be filed for specific communities on specific 
channels; that the public interest is not served by the Com¬ 
mission’s action herein because of the economic threat it 
poses to protestant’s UHF station; and that the Commis¬ 
sion, in its allocation plan, recognized competitive factors 
and to some extent accords protection to existing stations 
based in large part on economic considerations. (A more 
comprehensive discussion of the protestant’s allegations 
appears in the Commission’s Memorandum Opinions and 
Orders referred to in paragraph 2 supra.) The protestant 
requests that the Commission designate the above-entitled 
application for hearing on the issues specified by the pro¬ 
testant and on such other issues as the Commission may 
deem appropriate; make the protestant a party thereto, 
and postpone the effective date of the Commission’s action 
granting the Spartan application until after hearing and 
decision. 

8. In its pleading, Spartan argues that the subject pro¬ 
test is defective considered either as a protest or as a peti¬ 
tion for reconsideration, in the latter instance because it 
fails to allege any facts or contentions not disposed of by 
the Commission’s Memorandum Opinion and Order of 
April 30, 1954, and in the former case because the issues 
specified by the protestant are allegedly not specific, as re¬ 
quired by Section 309(c) of the Act. 

9. The Commission found in its Memorandum Opinion 
and Order of April 30, 1954, granting the instant applica¬ 
tion, that such application met the requirements of the 
Commission’s Rules with respect to the minimum signal 
required to be placed over Spartanburg, with respect to 
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minimum mileage separations and with respect to all other 
technical requirements: that both the Grade A and Grade B 
contours of the proposed operation were fully contained 
within the respective Grade A and B contours of the orig¬ 
inally authorized operation; and that the applicant was 
also financially and legally qualified to construct and oper¬ 
ate the station as proposed in the application. We also 
stated that no substantial reasons had been advanced by 
the protestant which would justify refusal to grant the ap¬ 
plication at that time. 

10. The protestant, as noted above, has incorporated by 
reference all of its prior pleadings before the Commission 
and all of its pleadings in the U. S. Court of Appeals both 
with respect to this application and Spartan’s earlier ap¬ 
plication for STA to operate substantially similar facilities 
on Paris Mountain and relies upon such prior pleadings 
to show that it is a “party in interest”. The subject pro¬ 
test contains no allegations in support of the protestant’s 
position that we have not previously considered and re¬ 
jected. However, in view of the action of the Court of Ap¬ 
peals staying temporarily the effectiveness of the Commis¬ 
sion’s action granting STA to Spartan pending a final 
determination in the matter, we have re-examined the pro¬ 
testant’s pleadings and our decision dismissing the pro¬ 
testant’s protest of our action, as well as our actions grant¬ 
ing the above-entitled application and dismissing the 
protestant’s petition directed against such application. In 
the light of such re-examination we are constrained to find 
that the allegations of the protestant purporting to show 
economic injury, or likelihood thereof, provide no sound 
basis upon which to constitute the protestant a “party in 
interest” under Section 309(c). 

11. The basic claim of the protestant is that the change 
in transmitter site of Station WSPA-TV from Hogback 
Mountain to Paris Mountain creates a new situation of com¬ 
petitive injury^ to it. But, as we pointed out in our Memo- 
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randum Opinion and Order released March 5,1954 denying 
the earlier protest to the grant of special temporary au¬ 
thority to Spartan (10 Pike & Fischer, HR 287), the pre¬ 
sence of a stronger signal in Greenville from the Paris 
Mountain site 1 does not mean that there will be any further 
injury. Operating as authorized by the original construc¬ 
tion permit, Spartan would have put a signal of 93 dbu 
over the city of Greenville. This signal would have been 
about G 1 /* times stronger than the minimum of 77 dbu which 
our rules 2 recognize as satisfactory service to cities. 3 It 
is estimated that a signal of over six times that strength 
will provide an acceptable signal to almost 100% of the 
receivers. An increase in signal strength to 101 dbu with 
a transmitter site on Paris Mountain has not been shown 
to have any effect in increasing the number of receivers 
which will receive an acceptable signal. The situation here 
is thus vastly different from that pertaining in Midwest 
Television, Inc., 9 Pike & Fischer, RR611, where a change 
in transmitter site resulted in a signal of principal city 
strength, 77 dbu, being put over the protestant’s city for 
the first time. The Commission was there able to find a 
reasonable probability of new economic injury upon that 
basis. It is also important to note that the Grade A and 
Grade B contours of the operation authorized by Spartan’s 
modified construction permit remain within the respective 
Grade A and Grade B contours of the operation au- 
449 thorized by the original construction permit providing 

for the Hogback Mountain transmitter site. Thus, so 
far as any of these measurements of signal strength may 
provide a guide to the existence of competitive injury, they 
indicate that such injury was to be expected from the opera- 

1 This signal is slightly stronger under the present authorization than under 
the special temporary authority. 

* Section 3.6S5, 1 Pike & Fischer, RR 53:679. 

* It must be recognized that the tools available for predicting service do not 
permit accurate evaluation. In predicting service, certain assumptions as to 
receiver design, type of antenna, transmission line use, etc., are used. Varia¬ 
tions in such factors would affect the service for any particular receiver in 
any particular location. 
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tion of WSPA-TV at its original site. No protest or ob¬ 
jection was made to that grant. The existence of some new 
injury from the authorization to which the present protest 
is directed is, of course, a requisite to any finding that the 
protestant is a party in interest, by virtue of economic in¬ 
jury, to the modified construction permit. That finding 
cannot be made here upon the basis of the allegations re¬ 
lating to the increased signal to be rendered in Greenville 
from the Paris Mountain site. 

12. No further facts have been alleged which permit a 
finding of new injury. While the protest to the special 
temporary authority, which is incorporated by reference 
in the present protest, states that Station WGVL has had 
cancellations amounting to $1000 a week, it says that these 
cancellations have occurred ‘‘since the commencement of 
operation of WFBC-TV and the Commission grant of the 
WORD-TV [now WSPA-TV] STA.” It also recites that 
the NBC network shifted from it to Station WFBC-TV, a 
VHF station in Greenville, upon the commencement of 
operation of that station. No other allegations of specific 
losses of revenue are made. 1 We cannot find upon the basis 
of the showing before us contained in the various papers 
incorporated by reference in the protest that there has 
been any actual financial loss directly attributable to the 
modification of Spartan’s construction permit, or that such 
loss may be reasonably expected as the result of the action 
now protested. 

13. The protestant also alleges that the use of Paris 
Mountain by Spartan in effect changes Channel 7 from a 
Spartanburg to a Greenville-channel, and that this change 
in the assignment plan without rule making also has the 

i An affidavit signed by the President, General Manager, and Chairman of 
the Executive Committee of Greenville Television Company, and submitted in 
Greenville Television Co. v. Federal Communications Commission , No. 12,139 
in support of a request for temporary relief is also incorporated in the present 
protest by reference. However, this affidavit is couched in general language 
which indicates primarily that any expected losses to WCVL comes from the 
fact that Station WSPA-TV will serve the Greenville area, a situation inherent 
in the earlier construction permit. 
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effect of modifying the protectant’s permit. However, this 
contention misconceives the nature of the Commission’s 
rules x^rtaining to the location of stations in assigned 
communities. Under Section 3.607, television broadcast 
stations may be applied for and constructed only on the 
channels assigned in the Table of Assignments and in the 
communities there listed except that a channel assigned to 
a listed community may be used in any unlisted community 
located within 15 miles of a listed community. Channel 7 
is listed as a Spartanburg channel. Spartan’s application is 
for this channel, and for a station in Spartanburg wdiich 
will serve that city. Spartan’s original application for a 
construction permit and its application for an amended 
construction permit both provide for local programming 
geared to the needs and interests of S|iartanburg, and 
there has been no change in the non-network aspects of its 
programs in the amended apxdieation. In addition, the 
amended apxdication conforms fully with the two technical 
rules governing the location of stations with resjiect to 
the principal city to be served. The main studio of the sta¬ 
tion, and its only studio, will be located in Spartanburg, 
as required by Section 3.613. 1 Section 3.685 of the Rules 
provides for a minimum signal of 77 dbu over the city of 
Spartanburg, and under its modified construction permit 
Spartan will place a signal of S4 dbu over its xirincipal city. 
The transmitter location on Paris Mountain also meets 
the applicable mileage separations from co-channel and ad¬ 
jacent-channel stations. The rules do not }>rovide any fur¬ 
ther limitations on transmitter location. The location of 
the Spartan transmitter on Paris Mountain, about 27.25 
miles west of Spartanburg, rather than on Hogback Moun¬ 
tain, which is 25 miles northwest of Spartanburg, in no 
sense involves a change in the rules or the allocation plan, 
although the transmitter is so located as to render a sig¬ 
nal to another city which is well above the minimum, or 


i Under Section 3.613 the main studio may be located outside the principal 
city to bo served upon an adequate showing of good cause. 
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even greater than that in Spartanburg. 1 The allocation plan 
we have adopted permits of flexibility in the location of 
transmitters, so long as the above-mentioned requirements 
for proper service to the principal city are complied with. 
This is not an isolated case of service of principal city 
caliber being rendered to more than one city, and there 
is nothing in the Sixth Report and Order or the rules which 
indicates that other cities should be deprived of service 
from a station located in one city. In fact, Spartan 
450 will also provide Anderson, South Carolina, with a 
signal of over 77 dbu. We cannot therefore sustain 
the contention that a utilization of the latitude permitted in 
the location of transmitters constitutes a change in the 
assignment plan. 

14. In view of what has been said above, and our previous 
opinion on the protest to the special temporary authoriza¬ 
tion, we find that Greenville Television Co. has failed to 
set forth facts showing it to be a party in interest to the 
grant of the application of Spartan Radiocasting Com¬ 
pany for modification of its construction permit. It need 
hardly be said that we recognize that the United States 
Court of Appeals for the District of Columbia Circuit 
granted a temporary stay of the ST A in Case No. 12,139, 

which mav have involved a determination bv the Court 
•> * 

that inter alia, in that situation where the authorization 
permitted operation as well as construction Greenville 
Television Company had made a showing of injury. How¬ 
ever, there has been no determination by the Court upon 
a final hearing that the protestant has met the requirements 
of Section 309(c) of the Communications Act of 1934, as 
amended. We believe that in the absence of any such deter¬ 
mination, it is our statutory responsibility under that Sec¬ 
tion to rule upon the merits of the present protest and to 
make the required finding as to whether the protestant has 

l It should be noted that even if a new channel were added to Greenville, and 
an authorization granted which would provide new competition to the protest¬ 
ant, there would be no modification of its license although there might be 
sufficient economic injury to constitute a party in interest. 
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shown itself to be a party in interest. This finding is of 
course subject to normal judicial review. 

15. In view of our finding that the protest does not con¬ 
tain such allegations of fact necessary to show the pro- 
testant to be a party in interest within the meaning of Sec¬ 
tion 309(c) of the Act, we do not find it necessary to com¬ 
ment upon the facts, matters and things relied upon by 
Greenville Television Company in support of its protest. 

16. In view of the foregoing, IT IS ORDERED, That the 
above-described protest of Greenville Television Company 
be, and it is, hereby, DENIED. 

FEDERAL COMMUNICATIONS COMMISSION • 

Mary Jane Morris 
Secretary 

Adopted: June 3,1954 

Released: June 4, 1954 

451 Dissenting Opinion of Commissioner Hennock 
I vote to grant WGVL’s protest. 

The protestant is a permittee of a UHF station in Green¬ 
ville, South Carolina. It is protesting, under Section 309 
(c) of the Communications Act, a modification of a con¬ 
struction permit authorizing Spartan Radiocasting Com¬ 
pany permanently to locate the transmitter site of its Spar¬ 
tanburg, South Carolina VHF (Channel 7) television sta¬ 
tion on Paris Mountain six miles north of Greenville and 
27 miles west of Spartanburg. 

The protestant has made full and detailed allegations of 
economic injury which clearly establish its standing as a 
party in interest under 309 (c). Furthermore, the Circuit 
Court stayed the effectiveness of the Commission’s action 
in granting the identical modification of Spartan’s permit 
on an STA basis. The stay order was issued as a result of 
WGVL’s (and another party’s) appeal from the Commis- 


* See attached dissenting opinion of Commissioner Hennock 
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sion’s denial of its protest against that ST A for lack of 
standing as a party in interest. 

The burden of the majority’s argument is that the injury 
which the protestant expects from the modified grant is the 
same as that -which was to be expected from the original 
grant. Since the protestant did not object to the original 
grant, the majority contends that it must now show some 
new economic injury in order to qualify as a party in in¬ 
terest to the modified grant. I find no basis for so inter¬ 
preting 309 (c). 

A modification of a construction permit is admittedly 
subject to protest. There is nowhere in 309 (c) any intima¬ 
tion that the test of validity of a protest against a modifi¬ 
cation is different from a protest directed against the orig¬ 
inal grant itself. Nor does 309 (c) say that if the original 
grant is not protested, no protest may be made against a 
modification thereof unless there is some new or different 
injury. So long as a grant is subject to protest, as this one 
clearly is, a protestant in order to establish that he is a 
party in interest is required to do no more than to show 
economic injury resulting from the grant he is protesting. 
This WGVL has done. That this injury may have been ex¬ 
pected also from other causes had they occurred, should 
not be held to defeat the protestant’s standing as a party 
in interest. 

In any event, however, the competitive situation here in 
question was not, as the majority asserts, brought into be¬ 
ing solely by the Commission’s original action granting a 
construction permit to Spartan. The original grant au¬ 
thorized Spartan to operate a Spartanburg station. The 
modification, it is alleged, has changed this station into a 
Greenville station. The protestant apparently had no rea¬ 
son to protest a grant of a Spartanburg station; but, ob¬ 
viously, it has ample reason to protest what in effect may 
be a grant of a Greenville station on a channel allocated to 
Spartanburg to be operated as an additional competitor 
with a CBS affiliation. And this affiliation, with the alleged 
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adverse effect on the protestant’s operation is sufficiently 
shown to be a direct and proximate consequence of the 
Commission’s authorization of the Paris Mountain site. 
That a situation such as this, wherever it is permitted to 
occur, represents an economic threat to and inflicts eco¬ 
nomic injury upon UHF operators in a given area, cannot 
be gainsaid. 

The protestant here has not only established that it is a 
party in interest, but it has also fully met all the other re¬ 
quirements of Section 309 (c). Accordingly, the grant to 
Spartan should be suspended and the matter designated 
for hearing upon the issues specified by the protestant, who 
should be made a party to the proceeding. 

• •*••••••• 

Jun 2,1954 

Petition Protesting Grant and For Revocation 
of Construction Permit 

I. Preliminary Statement 

1. Wilton E. Hall, owner of television Station WAIM-TV, 
Anderson, South Carolina (Construction Permit issued un¬ 
der application No. BPCT-865), pursuant to Sections 309 
(c) and 312 of the Communications Act of 1934, as amended, 
hereby protests the action of the Commission of April 30, 
1954, granting the application of Spartan Radiocasting 
Company (hereinafter referred to as “Spartan”), permit¬ 
tee of television Station WSPA-TV, Spartanburg, South 
Carolina, for modification of permit to construct a televi¬ 
sion station on Channel 7 from a location on Paris Moun¬ 
tain, South Carolina, and requests the following relief: 

(a) That the Commission enter an order: 

(1) Setting aside such grant and designating said appli¬ 
cation for hearing upon the issues set forth herein and upon 
such other issues as the Commission may specify; or 

(2) Setting said application for hearing upon the issues 
set forth herein, together with such further specific issues 
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as may be prescribed by the Commission, and pending such 
hearing and decision, postponing the effective date of the 
Commission’s action granting said application to the effec¬ 
tive date of the Commission’s decision after hearing; and 

(b) That the Commission designate for hearing any ap¬ 
plication for authority to operate a television station on 
Paris Mountain which may be filed by Spartan pending de¬ 
termination of this Petition; and 

453 (c) That the Commission issue to Spartan an or¬ 

der to show cause why an order of revocation of its 
original construction permit should not be issued. 

2. Petitioner is the permittee of television Station 
WAIM-TV in Anderson, South Carolina, a city having a 
population of 19,770 people (located about 50 miles from 
Spartanburg), and the licensee of standard broadcast Sta¬ 
tion WAIM and FM broadcasting Station WCAC, both 
operating in the same city. He received a grant of con¬ 
struction permit authorizing construction of television Sta¬ 
tion WAIM-TV on UHF Channel 40 on September 30, 
1953, which commenced operation on December 15, 1953, 
and has been in continuous operation since said date under 
authorization issued by the Commission. 

3. Spartan is the permittee of television Station WSPA- 
TV, Spartanburg, South Carolina, a city having a popula¬ 
tion of 36,795 people, and the licensee of standard broad¬ 
cast Station WSPA and FM broadcast Station WSPA-FM 
in said city. Spartan received a grant of construction per¬ 
mit authorizing construction of a TV station at a site on 
Hogback Mountain on VHF Channel 7 on November 25, 
1953. 

4. The Commission action to which this Petition is ad¬ 
dressed was taken by Memorandum Opinion and Order re¬ 
leased on April 30, 1954, granting an application by Spar¬ 
tan for modification of CP, filed April 6, 1954, requesting 
authority to construct a new station on Channel 7 from a 
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site on Paris Mountain, South Carolina, located about 17 
miles southwest (in the direction of Anderson) of the site 
on Hogback Mountain specified in the CP granted Novem¬ 
ber 25,1953. 

II. Facts, Matters and Things Relied Upon. 

A. The Commission’s Assignment of Television 
Channels in the Areas Involved. 

5. As a result of extensive rule-making proceedings con¬ 
ducted by the Commission over several years and concluded 
in April 1, 1952, the Commission adopted a plan of assign¬ 
ment and distribution of VHF and UHF television 

454 channels to communities throughout the United 
States. In its Third Notice of Proposed Rulemaking, 
the Commission proposed to assign TV channels to Spar¬ 
tanburg, Greenville (population 58,161), and Anderson, 
South Carolina as follows: 

Spartanburg* Channel 17. 

Greenville Channels 4, 23, 29. 

Anderson** Channel 58. 

The Commission also proposed the assignments of Chan¬ 
nels 7, 10, *19 and 25 to Columbia, South Carolina (popula¬ 
tion 86,914). 

6. In those proceedings, Spartan presented vigorous and 
effective comments, evidence and arguments to establish 
the need for assignment of Channel 7 to serve Spartanburg 
and its surrounding area in lieu of assignment of such chan¬ 
nel to Columbia as proposed. Spartan’s factual presenta¬ 
tion to support its proposal was predicated upon engineer¬ 
ing maps and other data showing that the areas which 
would be served by a Spartanburg station, determined 
from a transmitter location in Spartanburg proper, would 

* UHF Channel 74 was later added to Spartanburg. 

** UHF Channel 40 was later added to Anderson. This is the channel upon 
which WAIM-TV has been authorized to operate. 
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be the market areas contiguous to and surrounding Spar¬ 
tanburg which were allegedly those which needed and were 
entitled to service from a Spartanburg station. It was 
asserted that a VHF channel proposed to be assigned to 
the City of Greenville (located about 30 miles from Spar¬ 
tanburg), or VHF channels proposed for assignment to 
any other city, would not provide satisfactory service or 
serve the interests of the City of Spartanburg itself and 
other areas contiguous to Spartanburg. The need for VHF 
service to Spartanburg and its surrounding areas from a 
Spartanburg station, as distinct from service to areas to 
which service would be rendered from VHF channels pro¬ 
posed to be assigned to other communities, was emphasized 
in sworn statements showing the necessity of television 
service from a Spartanburg station serving areas distinct 
from those surrounding Greenville and Anderson. 

455 7. The Commission concluded (para. 762) that “on 

the basis of the record,” Channel 7 should be assigned 
to Spartanburg “as proposed by Spartan Radiocasting Co.” 
instead of to Columbia. It particularly rested its conclusion 
upon “the size of the City of Spartanburg and the extensive 
population living in the surrounding area in Spartanburg 
County ” (Emphasis supplied). With this addition, the pro¬ 
posed assignments to Greenville, Spartanburg and Ander¬ 
son, as set forth above, were finalized. 

B. Spartan’s Application for CP for Hogback Mountain 

8. On June 27, 1952, Spartan filed an application for a 
CP for a station on Channel 7 in Spartanburg, proposing 
a site on Hogback Mountain, about 25 miles northwest of 
Spartanburg, about 24 miles northeast of Greenville, and 
about 48 miles northeast of Anderson. A conflicting appli¬ 
cation for the same channel was filed by Broadcasting Com¬ 
pany of the South, licensee of Stations WSPA and WSPA- 
FM in Spartanburg. 

9. In its application for CP, Spartan represented to the 
Commission by engineering surveys that it proposed to 
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render service from Hogback Mountain to a large area 
which included and extended to the east, beyond the limits 
of the City of Charlotte, North Carolina, which is located 
about 80 miles due east of the Hogback Mountain site, and 
to the north, to substantial rural areas. Its proposed Grade 
A service area from this site extended to approximately 15 
miles from Charlotte. The service area would cover sub¬ 
stantial areas to the east and north of Spartanburg upon 
which Spartan’s previous arguments for assignment of a 
channel to that City were based. (See engineering map at¬ 
tached to letter of January 19, 1954, in support of Spar¬ 
tan’s request for STA). 

10. The application, as amended on November 24, 1953, 
showed that Walter J. Brown was the President, Director, 
and, with his wife, proposed to own 50.48% of the stock 
of Spartan. Of the remaining stockholders, existing and 
proposed, numbering 62, there was none proposing to own 
in excess of 5.1% of the stock. Spartan did not then have 
adequate funds to finance the construction of the proposed 
station, but such funds were to be raised by the sale of 
3,240 shares of stock (all of the balance of 5,000 shares of its 

authorized but unissued stock) to existing and new 
456 stockholders, the proceeds of which would total $324,- 

000. The total cost of construction of the proposed 
station was stated to be $376,671, which included most con¬ 
servative amounts of $153,570 for the transmitter, $39,770 
for the antenna system, $103,406 for studio technical equip¬ 
ment, $5,000 for land, $50,000 for buildings, and $24,925 for 
other items. Part of the cost of construction and initial 
operation was to be met by a deferred payment credit of 
$211,170 for the equipment to be purchased. 

11. The circumstances under which Spartan located the 
proposed site on Hogback Mountain are most pertinent to 
the issues raised by this Petition. Several years prior to the 
time that Spartan applied for a television station, Station 
WSPA in Spartanburg was owned and operated by Spar- 
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tanburg Advertising Company. The General Manager of 
WSPA and a major stockholder of Spartanburg Advertis¬ 
ing Company was none other than the Mr. Walter J. Brown 
who is now President, Director and controlling stockholder 
of Spartan. It was while this very same Mr. Brown was 
General Manager of Station WSPA that there was nego¬ 
tiated and entered into, on behalf of Spartanburg Adver¬ 
tising Company, a long-term lease of a plot of land on Hog¬ 
back Mountain of substantial size. This lease was an asset 
of Spartanburg Advertising Company when the interests 
controlling Broadcasting Company of the South in 1947, 
purchased WSPA. Mr. Browm’s connections with WSPA 
were terminated at the time of the sale of WSPA but 
shortly thereafter he became the President and controlling 
stockholder of Spartan, which acquired WORD in Spartan¬ 
burg. The lease vras held by Broadcasting Company of the 
South for several years during the period that it was li¬ 
censee of WSPA. 

12. At, or about the time of the filing of its original ap¬ 
plication for a permit to construct a television station on 
Hogback, Spartan, through Mr. Brown, instituted a series 
of moves directed toward obtaining from Broadcasting 
Company of the South, which was then its competitor for 
Channel 7 in Spartanburg, a portion of the Hogback Moun¬ 
tain property covered by the aforementioned lease. When 
Spartan was unsuccessful in its initial efforts to obtain the 
desired Hogback Mountain site, Spartan appealed to 
457 the Commission, claiming that the refusal of its com¬ 
petitor to allow the use of part of its leased property 
was in violation of Section 3.635*. In its pleas to the Com- 


* “Section 3.635 Use of common antenna site.—No television license or re¬ 
newal of a television license will be granted to any person who owns, leases, 
or controls a particular site which is peculiarly suitable for television broad¬ 
casting in a particular area and (a) which is not available for use by other 
television licensees; and (b) no other comparable site is available in the area; 
and (c) where the exclusive use of such site by the applicant or licensee would 
unduly limit the number of television stations that can be authorized in a 
particular area or would unduly restrict competition among television sta¬ 
tions.” 
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mission, Spartan, through its counsel, stated in a letter 
dated July 17,1952: 

“The consulting engineer for Spartan Radiocasting Com¬ 
pany is A. S. Ring and Company, and Mr. A. D. Ring has 
advised the writer that there is no site which could be used 
in the operation of a television station to serve Spartan¬ 
burg, South Carolina and the other areas which a station 
on Hogback Mountain could serve.” 

As a result of its strenuous efforts, Spartan was success¬ 
ful in procuring the desired Hogback Mountain site. 

13. On November 24, 1953, Spartan amended its applica¬ 
tion to show an agreement with Broadcasting Company of 
the South under which the latter agreed to dismiss its con¬ 
flicting application in consideration of the purchase by 
Spartan of Stations WSPA and WSPA-FM for the cash 
sum of $400,000, to be paid in a lump sum upon the closing 
date. 

14. The Spartan application for CP was granted on No¬ 
vember 25, 1953. The CP specified Hogback Mountain as 
the site for the transmitter location, with 316 kw radiated 
power and an antenna height of 2,000 feet above average 
terrain, an antenna tower of 156 feet, with an over-all 
antenna height of 205 feet. July 25, 1954 was specified as 
the date of completion of construction. 

C. Spartan’s Request for ST A for Paris Mountain 

15. On January 15, 1954, Spartan filed a verified letter, 
dated January 13, 1954, requesting authority “to operate 
WORD-TV* * on an interim basis * * * pending construc¬ 
tion of the facilities authorized by the construction per¬ 
mit.” It proposed to operate, allegedly on a tern- 

458 porary basis, with facilities different from those 
specified in the CP, from a location on Paris Moun¬ 
tain, about 17 miles southwest of Hogback Mountain, about 
6 miles north of Greenville, and 27.25 miles west of the 
center of Spartanburg, utilizing a 350 foot antenna tower 


** Spartan was at that time the licensee of AM station WOBD. 
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and a transmitter building formerly used by WFBC-FM, 
a former Greenville station. Spartan made no assertion 
in its request for STA as to the time or approximate time 
that service under the requested “interim” authority would 
be begun, and provided no information as to the cost of 
construction of the Paris Mountain station. 

16. Objections to the grant of the Spartan request were 
filed with the Commission by several parties* (which pre¬ 
sented many facts and reasons which are now still ap¬ 
plicable to Spartan’s instant application for permanent 
modification of CP, and which are adopted by Petitioner 
herein), against a grant thereof. Summarized, these facts 
are as follows: 

(a) The proposed Paris Mountain operation would seri- 
ouslv adverselv affect the abilitv of the UHF stations in 
Greenville, Spartanburg and Anderson to render service 
to the public or survive because of the serious economic 
injury which would result from such operation. 

(b) Greenville and Spartanburg have separate market 
areas. 

(c) The proposed Paris Mountain operation would re¬ 
sult in a station and a service substantially different from 
that authorized in the CP in various respects, including 
a shifting of the service area so substantially that much 
greater signal strength was provided to Greenville, and 
other communities not within the Spartanburg market 
area. In addition, service would not be provided to areas 
to the north and east which Spartan originally represented 
it would serve. The “interim” signal to Greenville would 
be much stronger than that to be placed over Spartanburg; 
the signal strength to Spartanburg under the proposed 
“interim” operation would be much weaker than the signal 
which would result from the Hogback Mountain operation; 

•These parties were: (1) Petitioner herein; (2) Greenville Television Co., 
permittee and operator of UHF Station WGVL in Greenville; (3) the Ultra 
High Frequency TV Association; and (4) Sterling Telecasting Company, 
permittee of UHF Station WSCV in Spartanburg. 
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under the ST A request, service would be reduced from 
459 Grade A to Grade B or less in six out of the eight 
communities in the Spartanburg market area, ex¬ 
cluding Spartanburg; and out of eight communities (other 
than Greenville) in the Greenville market area, only two 
communities similarly lost signal strength. 

(d) The location of the proposed Paris Mountain opera¬ 
tion would be only 6 miles from Greenville, and one mile 
closer to Greenville than the two existing authorized 
Greenville TV stations (WGVL and WFGC-TV). 

(e) The full facts with respect to a number of pertinent 
matters had not been disclosed, including availability of 
funds for establishment of the proposed Paris Mountain 
station and the Hogback Mountain station specified in the 
CP. 

(f) Spartan’s proposed Paris Mountain operation was 
requested in order to enable Spartan to obtain a CBS affili¬ 
ation which Spartan was unable to obtain for the station 
on Hogback Mountain authorized in its CP because of the 
overlapping service area of the latter station with that of 
an existing CBS affiliate, WBTY in Charlotte, North Caro¬ 
lina. 

(g) The cost of the proposed operation on Paris Moun¬ 
tain would be such that sufficient funds were not avail¬ 
able to Spartan to construct both the alleged “interim” 
station and the authorized permanent station on Hogback 
Mountain. 

(h) It was possible for Spartan to construct, and be in 
operation with, the Hogback Mountain station authorized 
in the CP within a relatively short time. 

17. By concurrent transfer applications filed with the 
Commission on January 25,1953, Spartan proposed to buy 
Stations WSPA and WSPA-FM for the cash sum of $400,- 
000, and to sell Stations WORD and WDXY to a third 
party for the sum of $150,000, payable $90,000 in cash and 
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the balance by two notes, each for $30,000, due respectively 
in 12 and 24 months. It was stated that the notes were ex¬ 
pected to be discounted by a Spartanburg bank. In the 
application for the WSPA transfer, Spartan stated that 
its plan of financing the $400,000 cash payment contem¬ 
plated the use of the $150,000 to be received from the sale 
of WORD and WDXY, plus the $324,000 paid in for 
460 additional stock subscriptions. Additional amounts 
of between $10,000 and $15,000 representing accounts 
receivable were also allegedly available. It was stated that 
“this provides more than enough funds to purchase WSPA 
and WSPA-FM.” It was not shown how the then avail¬ 
able or any expected additional funds could possibly be 
sufficient to construct the Hogback Mountain station and 
the Paris Mountain alleged interim station, both of which 
Spartan had represented it would construct. 

18. Although not disclosed by Spartan in the then pend¬ 
ing request for STA, Petitioner alleges that the amount re¬ 
quired by Spartan to effectuate its then plans for con¬ 
struction of the alleged interim station, was expected to 
exceed $250,000. The cost of construction estimated in the 
original application for the Hogback Mountain station was 
fixed most conservatively at $376,671, and Petitioner alleges 
that additional substantial amounts would have been re¬ 
quired.* But taking even Spartan’s own conservative esti¬ 
mate, and deducting the deferred equipment credit of $211,- 
000, a minimum of $165,500 was required for the Hogback 
station. WTien there is added to this, Spartan’s expected 
cash payment of $400,000 for the purchase of WSPA, and 
the $250,000 for the construction of the alleged interim sta¬ 
tion, Spartan’s requirements totalled more than $815,500. 
At most, its available current funds were (a) less than 
$324,000 representing the proceeds of its sale of stock, plus 
(b) $150,000, part of which was to be received at a future 
date, plus (c) less than $15,000 from WORD accounts re- 

* For example, an additional $30,000 for studio construction should be 
added. 
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ceivable, making a total of less than $389,000. To this may¬ 
be added a future bank line of credit of about $75,000, 
bringing the total available funds to $464,000. It is impos¬ 
sible to see how the available funds in the amount of $464,- 
000 could reasonably have been adequate to meet require¬ 
ments in excess of $815,500. Even assuming that Spartan 
could possibly have obtained additional credit to the already 
heavy credit burden of $211,000 for deferred equipment 
credit, $75,000 from possible bank credit and an additional 
$60,000 bank credit on the discounted one and two year 
notes received from the sale of WORD,* it would al- 
461 most certainly have been short by amounts up to 
about $250,000 of meeting all the commitments on the 
projects which it led the Commission to believe it expected 
to undertake. 

19. On January 27, 1954, the Commission granted Spar¬ 
tan’s request for STA. The Commission, on February 2, 
1954, issued a Memorandum Opinion and Order rejecting 
the objections and allegations concerning Spartan’s inten¬ 
tion to establish a permanent station on Paris Mountain 
with the following statement: 

“• * * no substantial reasons have been advanced by the 
objecting parties herein -which would justify denial of the 
requested special temporary authority, particularly in view 
of the fact that all of the allegations of economic injury 
which have been advanced are based upon the presumption 
that the proposed interim operation will subsequently be 
made permanent. However, the objectors have not offered 
any substantive proof in support of such a presumption, 
and such a conclusion cannot properly be inferred from the 
application itself. On the contrary, Spartan’s request is for 
an interim operation, and it has expressly represented that 
it desires to so operate ‘pending construction of the facili- 

* Exhibit B of Spartan’s instant application for MP, and the letter from 
the Piedmont National Bank attached to said Exhibit shows that Spartan’s 
ability to discount these notes is most doubtful. It is apparent that the Pied¬ 
mont Bank prefers that “some other bank” discount those notes. Two months 
after Spartan received such letter, it had not yet discounted those notes. 
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ties authorized by the construction permit (Emphasis 
supplied) 

20. Petitioner alleges as a fact, and will prove by sub¬ 
stantial evidence at a hearing consisting in part of the fore¬ 
going facts, that Spartan had, at least as early as the date 
of filing its request for STA, abandoned all intention of 
constructing the station on Hogback Mountain authorized 
in its original CP, while at the same time falsely represent¬ 
ing to the Commission, under oath, that it expected to com¬ 
plete construction of such a station, and use the Paris sta¬ 
tion only until such construction was completed, a repre¬ 
sentation upon which the Commission relied in granting the 
STA as is shown by its own statements in the opinion grant¬ 
ing the STA. 

D. Protests to Commission Action on STA 

21. Within a few days after the Commission action of 
January 27, 1954, Spartan entered into an affiliation agree¬ 
ment with CBS for its station on Paris Mountain. The 

462 understanding on which this affiliation is to continue 
is that Spartan’s station will be so located that it will 
provide service to areas which do not substantially overlap 
the service areas of CBS’ Charlotte affiliate, Station 
WBTV.* Following, or shortly prior to, such action, Spar¬ 
tan negotiated arrangements for obtaining the use of the 
transmitter building and the antenna tower on Paris Moun¬ 
tain referred to in its request for STA. The arrangements 
entered into provided for outright purchase by Spartan of 
the Paris Mountain property. 

22. On February 2, 1954, Sterling Telecasting Company, 
permittee of UHF station WSCV in Spartanburg, filed a 
protest to the Commission’s action pursuant to Section 309 
(c) of the Communications Act of 1934, as amended, di- 

* The agreement and the understandings attendant upon it are not available 
to Petitioner. Petitioner has formerly requested on two separate occasions, 
i.e., by letters to the Commission on March 10, 1954, and on April 14, 1954, 
to lie permitted to examine this contract, but on each occasion the Commission 
has refused the request. 



rected against the Commission’s action granting Spartan’s 
request for STA. 

23. On February 16, 1954, Petitioner herein filed its “Pe¬ 
tition Protesting Grant and for Preliminary Order Staying 
Grant.” Petitioner alleged and now alleges that Spartan 
entered into a network affiliation contract with CBS for the 
Paris Mountain station shortly after the grant of its in¬ 
formal application; that such affiliation was so obtained be¬ 
cause of the new location and contracted service area of 
the Paris Mountain station, and such affiliation had not 
been, and can not be, obtainable by Spartan for the Hog¬ 
back Mountain station authorized in its original permit, 
because of the substantial overlapping of the service areas 
of the Hogback Mountain station with the service areas of 
the existing CBS affiliate in Charlotte, North Carolina (Sta¬ 
tion WBTV); that the change of the service areas resulting 
from the Commission’s authorization of the Paris Mountain 
station had made the CBS affiliation obtainable by Spartan 
for such Paris Mountain station because the aforesaid over¬ 
lapping situation with WBTV would not exist with the 
Paris Mountain station. 

463 24. In addition, Petitioner alleged and now re¬ 

alleges the following as reasons why the grant of an 
authorization to Spartan for a station on Paris Mountain 
would not serve public interest, convenience or necessity: 

(a) A grant of such authorization contravenes the re¬ 
quirements of Section 3.607 of the Commission’s Rules, and 
the principles contained in Section 307 (b) of the Com¬ 
munications Act of 1934, as amended, and adopted in the 
Sixth Report and Order. 

(b) The public interest would not be served by the oper¬ 
ation of Spartan’s proposed Paris Mountain station be¬ 
cause of the resulting aggravation of the handicaps of 
UHF stations with the consequent loss of needed competi¬ 
tive and diversified program sendee to the public through 
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threatened extinction of several UHF stations in the area; 
such results would completely nullify the Commission’s own 
past determinations that effective competition of UHF 
stations with YHF stations w r as vitally in the public inter¬ 
est, a principle which constituted the very foundation upon 
which the Commission’s nationwide television assignment 
plan had been constructed. 

(c) The operation of Spartan’s proposed station on 
Paris Mountain w*as not intended to be of a temporary or 
“interim” nature pending the alleged completion of the 
Hogback Mountain station previously authorized in the 
construction permit. 

(d) Spartan’s character qualifications to be a licensee 
w^ere open to question because of the misrepresentation, 
in its verified informal application, to the effect that the 
STA for the Paris Mountain station w’as sought “on an 
interim basis * # * pending construction of the facilities 
authorized by the construction permit” for the Hogback 
Mountain station. 

25. On February 19, 1954, a protest w'as filed by Green¬ 
ville Television Company (WGVL), permittee of UHF 
television Station WGVL in Greenville, directed against 
the Commission’s action granting the Spartan informal 
application for the Paris Mountain station. 

26. On February 26, 1954, Spartan, by its counsel filed 
wfith the Commission an Opposition to Petitioner’s Protest. 
In said Opposition, Petitioner’s allegations with respect to 

the economic injury he v^ould suffer, w r ere answered 
464 by a general denial of the sw’orn, factual allegations 
in the Petitioner’s Protest. However, Spartan did 
not deny, or otherwise address any comment to any of the 
facts, matters and things alleged in Petitioner’s Protest 
as to Spartan’s intention to make the Paris Mountain 
operation permanent, or to the merits of the other grounds 
of invalidity therein alleged. 
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27. The Commission’s Memorandum Opinion and Order 
denying Petitioner’s Protest to the ST A was, in substance, 
predicated upon the grounds set forth in Spartan’s Oppo¬ 
sition. The Commission held that Petitioner’s Protest 
“does not contain allegations of fact stated with particu¬ 
larity, which will show Petitioner to be a party in interest 
within the meaning of the Act.” The Commission merely 
summarized in its Opinion, but did not comment upon, 
or otherwise deal with, the merits of the grounds of in¬ 
validity of the grant of ST A set forth in Petitioner’s 
Protest. 

28. On March 4, 1954, the date of release of the Com¬ 
mission’s action denying Petitioner’s Protest, Petitioner 
filed with the Commission a “Petition for Immediate Stay 
Pending Judicial Review Proceedings”, pursuant to Sec¬ 
tion 10 (d) of the Administrative Procedure Act. On 
March 8, 1954, the Commission released an Order, Com¬ 
missioner Bartley dissenting, denying Petitioner’s request 
for stay, giving no reasons except that the relief requested 
was not “justified”. 

29. On March 5, 1954, the Commission released a Mem¬ 
orandum Opinion and Order, denving the protest of 
WGVL. 

E. The Judicial Review Proceedings in the United 
States Court of Appeals for the District of 
Columbia Circuit . 

30. On March 9, 1954, Petitioner filed a Petition for 
Review* (Case No. 12,125), and on March 13, 1954, it filed 
a Notice of Appeal (Case No. 12,137) in the United States 
Court of Appeals for the District of Columbia, seeking 
judicial review of the Commission’s actions granting the 

Spartan STA and denying Petitioner’s Protest. On 
465 March 10, 1954, and March 15, 1954, WGVL sim- 

* The Petitions for Review were later dismissed on Motions of the United 
States and the Commission, which were not opposed by Petitioner or WGVL. 
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ilarly filed a Petition for Review* and Notice of Appeal, 
respectively, in the same Court, addressed to the said 
grant and to the action denying its Protest. Both Peti¬ 
tioner and WGVL filed with the Court Motions for Tem¬ 
porary Relief, requesting a stay of the effectiveness of the 
Commission’s action granting to Spartan the authorization 
for the alleged interim station on Paris Mountain. This 
Motion was opposed by the Commission upon grounds in 
all substantial respects the same as those upon which the 
Commission relied in its Memorandum Opinions denying 
Petitioner’s and WGVL’s Protests. 

31. On March 25, 1954, oral argument was held by the 
Court on Petitioner’s and WGVL’s respective Motions for 
Temporary Relief. At the opening of the argument, the 
Court, through Chief Judge Harold M. Stephens, an¬ 
nounced that the issues upon which the Motions would be 
heard and decided were, in substance, as follows: 

(a) Whether immediate and irreparable injury would 
be caused Appellants unless the relief requested was 
granted; 

(b) Whether public or substantial private interests 
would be affected; and 

(c) Whether there was reasonable likelihood of Appel¬ 
lants prevailing on the merits. 

32. In the Commission’s Oppositions to the Motions for 
Temporary Relief, it was argued that public interest would 
be adversely affected by a grant of the requested stay be¬ 
cause a stay would allegedly delay institution of a “new 
television service to the area” and “that the Petitioner was 
not likely to succeed on the merits of the appeal because 
he was allegedly not a ‘party in interest’ ”. The Commis¬ 
sion stated in this Opposition: 

“It is, of course, true that a stay would not affect the 
right of Spartan to complete construction at Hogback 


* The Petitions for Review were later dismissed on Motions of the United 
States and the Commission, which were not opposed by Petitioner or WGVL. 
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Mountain under the terms of its original construction per¬ 
mit. But this would make impossible the utilization of the 
existing FM tower on Paris Mountain and undoubtedly 
result in considerable delay.” 

466 33. In his oral argument, upon questioning by the 

Court, counsel for the Commission characterized the 
STA under review as a “temporary modification” of Spar¬ 
tan’s construction permit. 

34. On March 26,1954, the Court entered orders granting 
Petitioner’s and WGVL’s Motions for Temporary Relief, 
and staying the effectiveness of the Commission’s Order 
granting the STA to Spartan for the Paris Mountain oper¬ 
ation. 

F. Spartan’s Application to Construct A Permanent 
Station on Paris Mountain. 

35. Five days after notice of the Court’s stay order was 
received, i.e., on April 1, 1954, Spartan filed wdth the Com¬ 
mission, an unverified letter surrendering the STA for the 
Paris Mountain station. Spartan gave in this letter, a rea¬ 
son never previously given for having requested the STA, 
namely, that “Because of construction problems beyond our 
control, it was apparent that our service from Hogback un¬ 
der our construction permit w’ould be extensively delayed.” 
It was asserted that the action of the Court was “tanta¬ 
mount to a decision on the merits holding the authorization 
to have been improvidently granted by the Commission”; 
and that the Court’s action invalidates the purpose of Spar¬ 
tan in asking for the interim operation. Spartan concluded 
with the statement that it was forced to abandon its attempt 
to render service in the Spartanburg area at an early date, 
and it proposed to proceed to institute at the earliest pos¬ 
sible date a regular, rather than an interim, service. 

36. On April 6, 1954, Spartan filed its application for 
modification of permit. Under this application, Spartan now 
openly proposed to abandon the construction and opera- 
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tion of the station on Hogback Mountain originally author¬ 
ized, and to construct a permanent station on Paris Moun¬ 
tain. The station proposed is, in all significant respects, 
identical with the operation authorized under the STA 
stayed by the Court of Appeals. It would be located at a 
site some six miles north of the City of Greenville, about 
17 miles southwest (in the direction of Anderson) of the 
site on Hogback Mountain authorized in its outstanding 
construction permit, and about 27 miles west of the 
467 center of Spartanburg, the city to which the channel 
sought to be utilized (Channel 7) has been assigned 
under the Commission’s Rules. The operation proposed 
differs from the alleged “interim” station in that a slightly 
lower over-all antenna height is now proposed, and effec¬ 
tive radiated power of 200 kw is proposed, as compared to 
51 kw for the alleged “interim” station. Under the alleged 
“interim” station, the distance to the Grade A contour was 
about 40 miles, and to the Grade B contour, about 60 miles. 
Under the present proposal, the distance to the Grade A 
contour will be about 48 miles, and to the Grade B contour, 
about 65 miles. As is shown by Exhibit A, the present pro¬ 
posal will provide greater signal intensities to Anderson 
and to the substantial areas served by WAIM-TV, includ¬ 
ing the City of Anderson, than would have been provided 
by the Hogback Mountain station. These areas to wdiich 
greater signal strength will be provided cover 1560 square 
miles, or 68% of the entire WAIM-TV service area. Be¬ 
cause lesser coverage would have been provided under the 
STA than under the modification of CP, the latter will pro¬ 
vide greater signal strength than the former to substantial 
areas served by WAIM-TV. 

37. On April 9, 1954, Petitioner filed with the Commis¬ 
sion a pleading entitled “Notification of Interest and In¬ 
tention to File Objections” to the Spartan application for 
MP. It was alleged in that pleading that the application 
for MP was an effort to accomplish, by a different device, 
the same purpose as Spartan had sought to accomplish in 
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its former application for STA. The Notification alleged 
that Petitioner had not as yet had adequate opportunity to 
study the new application, but a preliminary study had in¬ 
dicated that its interests w’ould be adversely affected by a 
grant and that substantial objections to such a grant ex¬ 
isted and would be filed in due course. Petitioner alleged 
abuse of the Commission’s processes by Spartan because 
of the past and present procedural devices utilized by Spar¬ 
tan to seek to accomplish the previously concealed purpose 
of constructing and establishing a permanent station on 
Paris Mountain. In said Notification, Petitioner expressly 
requested that a period of thirty days be allowed by the 
Commissioner for Petitioner, pursuant to its legal 
468 right under Section 309 (b) of the Communications 
Act*, to file objections which would show why a grant 
of the Spartan application should not be made. This re¬ 
quest was never acted upon by the Commission, nor was it 
even referred to in the Commission’s later Memorandum 
Opinion granting the Spartan application for MP. 

38. On April 14, 1954, Petitioner filed a letter with the 
Commission, pursuant to the opportunity afforded in Sec¬ 
tion 0.206 (d) of the Commission’s Rules, in which Peti¬ 
tioner referred to the pendency of the Spartan application 
for MP, and to Petitioner’s pending Notification, and re¬ 
quested an opportunity to examine the affiliation agreement 
of Spartan with CBS, then on file with the Commission. Pe¬ 
titioner pointed out the relevance and materiality of said 
agreement to the objections which Petitioner had stated, in 
its Notification, would be filed. 

39. On Friday, April 23, 1954, no advice had been re¬ 
ceived from the Commission as to whether Petitioner’s re¬ 
quest for 30 days to file objections and its request for ex¬ 
amination of the Spartan-CBS agreement had been or 

* The Commission has no procedural rule specifying the time limits within 
which objections may be filed by parties in interest under Section 309(b), 
and unless Petitioner had filed such a request, it would have had no way of 
knowing when it could file its objections sufficiently in advance of Commission 
action on the Spartan application to receive consideration. 
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would soon be acted upon. Late in the afternoon of that 
day, Petitioner, through his counsel, attempted to ascertain 
the status of his pending requests, by telephone calls to per¬ 
sons at the Commission believed to have responsibility in 
such matters. Petitioner’s counsel was informed that no 
information could be given as to when action on such re¬ 
quests might be forthcoming or as to whether action thereon 
would be taken prior to Commission action on Spartan’s ap¬ 
plication. L~pon specific inquiry as to whether action on the 
application might be imminent, Petitioner’s counsel was 
advised that no information could be given as to when that 
application would be formally considered by the Commis¬ 
sion, but it w^as pointed out that it was a matter of public 
knowledge that the Commission regularly meets to con¬ 
sider matters in this category on Wednesday of each 
469 week. 

40. In view of the likelihood that action might be 
taken on the Spartan application on the following Wednes¬ 
day or shortly thereafter, without action on Petitioner’s 
pending requests, Petitioner proceeded forthwith to com¬ 
plete the preparation of his formal objections to a grant of 
the Spartan application, without the requested information 
pertaining to the Spartan-CBS contract. By night and 
weekend -work, Petitioner’s pleading entitled “Objections to 
Grant and Request for Revocation of Construction Permit,” 
jvas completed and filed before the official closing time of 
the Commission on Monday, April 26,1954. 

41. In these Objections, Petitioner referred again to the 
action of the Court on March 26, 1954, staying the Com¬ 
mission’s action granting the STA to Spartan, alleged facts 
showing his legal interest in the pending application for 
MP, and relied upon specified facts and grounds in its Pro¬ 
test to the STA shown to be equally applicable to establish 
that a grant of the Spartan application for MP could not 
properly be found by the Commission to be consistent with 
specified provisions of law and of the Commission’s Rules, 
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or otherwise to serve public interest, convenience or neces¬ 
sity. 

42. Petitioner further alleged in its Objections, and now 
realizes, the facts and grounds showing that the Spartan 
application for MP is required to be designated for hearing 
and that the Commission should institute proceedings for 
the revocation of the permit originally granted to Spartan 
for construction of a television station on Hogback Moun¬ 
tain. In summary, these facts and grounds are as follows: 

(a) That Spartan, in applying for the ST A for Paris 
Mountain, made misrepresentations as to the purpose of 
such station which deceived the Commission into believing 
that Spartan intended that operation to be temporary and 
that it intended to construct the station on Hogback Moun¬ 
tain authorized in its original construction permit 

(b) That Spartan, at about the time it received a grant 
of such original permit on November 25, 1953, did not then 
firmly intend to construct the station so authorized but in¬ 
tended to seek to so locate a station that a CBS affiliation 

would become available to it. 

470 (c) That location of Spartan’s station at a distance 

of about 27 miles from Spartanburg, to which city the 
channel had been assigned, and to serve the needs of which, 
a grant of its original application had been made, was not 
necessary to provide early service to that city; that there 
was available to Spartan adequate broadcast facilities in 
Spartanburg for such purpose at the site of Spartan’s 
existing station in that city; that the facilities had recently 
been acquired by Spartan by virtue of its purchase (with 
Commission approval given on February 25, 1954) of 
broadcast stations WSPA and WSPA-FM in Spartanburg 
pursuant to the contract entered into on November 24, 
1953. 

(d) That other facts showed that the proposed station 
on Paris Mountain w’ould primarily serve the needs of a 
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community other than the one to which the channel was 
assigned under the Commission’s Rules. 

43. On April 26, 1954, WGVL filed with the Commission 
a “Petition to Designate for Hearing”, the Spartan appli¬ 
cation for MP. In this Petition, substantially the same 
facts and grounds were alleged as those in Petitioner’s 
Objections to establish that a grant of the Spartan appli¬ 
cation for MP would not be consistent with law or the 
Commission’s Rules, and would not serve public interest, 
convenience or necessity. 

44. Although under the Commission’s Rules (Section 
1.730) Spartan was given the opportunity to file, within 
ten days, oppositions to the Notification and Objections 
which had been filed by Petitioner, no opposition was at 
any time filed by Spartan to either of Petitioner’s plead¬ 
ings or to the objections of Greenville Television Co. 

45. On April 30, 1954, the Commission adopted and re¬ 
leased its Memorandum Opinion and Order granting the 
Spartan application for MP. The Commission in its Opin¬ 
ion gave a general recitation of the allegations in Peti¬ 
tioner’s Objections and in Greenville Television Co.’s 
Petition, and, without dealing with the specific merits of 
those allegations, it again stated, as it had in its Opinion 
granting the Spartan application for STA, that the appli¬ 
cation met the requirements of the Commission’s Rules 
with respect to minimum signal over Spartanburg, mini¬ 
mum mileage separations, and other technical re- 

471 quirements. It also concluded, without giving any 
reasons, that “ . . . the applicant is both financially 
and legally qualified to construct and operate the station 
as proposed in the application.” The Commission went on 
to say that the objecting parties had advanced no sub¬ 
stantial reasons “which would justify refusal to grant the 
subject application at this time, particularly in view of the 
fact that all of the allegations of the petitioners are con¬ 
cerned with the intentions of the applicant and since the 
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petitioners have offered no substantive proof in support 
► of such allegations, but only speculations, inferences and 
presumptions which we do not believe can properly be 
drawm from the application itself* or from past actions 

* of the applicant”. 

46. The foregoing action was taken with five of the seven 
t Commissioners present. Two of the five present Commis¬ 
sioners dissented. In her dissenting opinion, Commis¬ 
sioner Hennock pointed out that Petitioner and Greenville 

* Television Co. had alleged sufficiently the facts showing 
them to be parties in interest within the meaning of Section 
309 (b) of the Communications Act, and that the facts 
alleged raised questions concerning the character qualifi¬ 
cations of Spartan, and as to whether the proposed oper- 

^ ation would constitute a fair and efficient use of Channel 7 
under the Commission’s allocation plan. Commissioner 
Hennock concluded that the allegations were “serious 

* enough to require the Commission to look further into this 
matter by means of the procedure provided for in Section 
309 (b), and then, if necessary, to designate the application 
for hearing with WGVL and WAIM-TV as parties”. 

* 47. On May 3, 1954, Petitioner filed with the Commis¬ 
sion a “Petition for Immediate Ex Parte Stay,” in which, 

k among other things, reference was made to the haste with 
which the Commission had acted on the Spartan applica¬ 
tion for MP without a prior response to Petitioner’s pend- 
t ing request for examination of the Spartan-CBS control, 
without ruling on Petitioner’s request for 30 days time or 
without waiting the 10 day period allowed to Spartan 
1 472 for the filing of an opposition to Petitioner’s objec¬ 

tions. On May 4, 1954, Petitioner’s counsel received 
a letter, dated May 3,1954, from the Secretary of the Com- 

* mission, refusing Petitioner’s request for examination of 
I the Spartan-CBS affiliation contract. The reason given for 

such refusal was that the Commission had, on April 30, 

i * The application itself was completely silent upon the question of Spartan’s 

reasons for requesting either the previously granted STA or the MP. 

* 
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1954, granted the application of Spartan for modification 
of CP, after allegedly considering Petitioner’s pleadings. 
It was stated that the “network agreement was given care¬ 
ful consideration prior to the action of the Commission 
and was found to be consistent with the Commission’s 
Rules and Regulations.”* The letter concluded with the 
statement that since “the matter with respect to wdiich in¬ 
spection vras requested has been decided by the Commis¬ 
sion, your request has been rendered moot”. 

G. Summary of Allegations of Fact in Support 
of Grounds Relied Upon 

48. Petitioner alleges the following facts, and will sub¬ 
mit substantial and competent evidence at a hearing, addi¬ 
tional to and corroborative of evidence already shown, in 
proof thereof: 

(a) Spartan deliberately misrepresented to the Commis¬ 
sion, on January 13, 1954, that it desired to establish a 
station on Paris Mountain for interim purposes until it 
had completed construction of the Hogback Mountain sta¬ 
tion authorized in its then outstanding CP, and the Com¬ 
mission was deceived by such misrepresentation. 

(b) Spartan’s plan and intent was at that time, and ever 
since has been, to utilize the STA procedure to enable it 
to make substantial expenditures for a permanent station 
on Paris Mountain, and having once obtained such authori¬ 
zation, and constructed such station, to request a perma¬ 
nent modification of permit. 

473 (c) At the time of grant of CP for the Hogback 

Mountain station, Spartan knew that it could not ob¬ 
tain an NBC affiliation contract as represented in its ap¬ 
plication, because an NBC affiliation had been obtained by 
a VHF station in Greenville which served a substantial 

* No question whatsoever had been raised by Petitioner or any other ob¬ 
jector with respect to the consistency of this agreement with the Commission’s 
Rules and Regulations. The purpose of Petitioner’s request for inspection 
was set forth in that request. 
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part of the areas which would be served by the Spartan 
proposed station on Hogback Mountain. 

(d) Spartan knew, either at that time, or learned shortly 
thereafter, that it could not obtain the only other affiliation 
preferred by it, i.e., CBS, by constructing its station on 
Hogback. 

(e) Spartan, after conversations with CBS officials, was 
advised that only by locating a station so that its service 
area would not substantially overlap the service area of 
CBS’ Charlotte affiliate, WBTV, would CBS grant an affili¬ 
ation to Spartan. 

(f) In order to obtain such CBS affiliation, and solely for 
that purpose, Spartan located the Paris Mountain site; and 
by understanding with CBS, an affiliation was promised for 
a station at such site with power and antenna heights 
which w^ould not result in substantial overlapping of such 
station with the service area of WBTV. 

(g) Such affiliation was later obtained by Spartan after 
procuring a grant of STA for the Paris Mountain station. 

(h) Such affiliation is conditioned upon an understand¬ 
ing that it will no longer be available to Spartan if its sta¬ 
tion is to be located on Hogback Mountain. 

(i) Spartan took no steps, after obtaining its original 
grant of CP for Hogback, to construct said station. 

(j) There were, on November 25, 1953, or on January 
13, 1954, no construction difficulties pertaining to a station 
on Hogback Mountain, which necessarily prevented con¬ 
struction by Spartan of a station on Hogback and actual 
operation of a station at that site, at least on an interim 

basis, before the expiration of said permit. 

474 (k) Spartan could have constructed and had in 

operation, a station either on Hogback Mountain, or 
by utilizing facilities acquired through its purchase of 
WSPA, in Spartanburg proper, as soon as, if not sooner, 


186 


than the date of the planned commencement of operations 
of its proposed station on Paris Mountain. 

(l) At the time of submission of its unverified letter of 
April 1, 1954, Spartan had failed to engage in any diligent 
effort to construct or to plan for construction of a station 
on Hogback Mountain, and even at such time, there were 
no construction difficulties which had not been known to its 
President and controlling stockholder, Brown, since at or 
before the time of grant of CP on November 25, 1953, and 
which could not have been overcome by prompt institution 
of steps looking towards construction of a station on Hogr 
back. 

(m) Spartan has done little or nothing more with re¬ 
spect to a station on Hogback Mountain than to make re¬ 
cent inquiries, purely for window-dressing and self-serving 
purposes, as to availability of powrer, in order to elicit 
responses which give the impression of insuperable diffi¬ 
culties which are not in fact such; and whatever construc¬ 
tion problems, if any, w*ere found, could have been overcome 
by diligent effort and a will to establish the originally au¬ 
thorized station on Hogback Mountain. 

49. Petitioner alleges the following facts, and wdll sub¬ 
mit substantial and competent evidence in proof thereof: 

(a) Spartan’s Paris Mountain station will not serve 
areas which are intended and required to be served, under 
Section 3.607 of the Commission’s Rules, by a station using 
Channel 7 assigned to Spartanburg. 

(b) Spartan’s Paris Mountain station will, contrary to 
the purposes of said Section, Section 307 (b) of the Com¬ 
munications Act, and the principles in the Sixth Report 
and Order, render service of a superior technical nature to 
communities and areas, other than Spartanburg, to serve 
which separate channels are assigned to other communities 
under Section 3.607, in order to render such service. 
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475 (c) Notwithstanding announced plans as to studio 

location, Spartan will engage in substantial program¬ 
ming designed primarily for Greenville and the Greenville 
market area, and will seek and derive substantial local ad¬ 
vertising revenues from Greenville advertisers. 

50. Petitioner alleges, and will submit substantial and 
competent evidence in proof thereof, that operation by 
Spartan of its proposed station on Paris Mountain, will 
result in monopoly in the rendition of television service in 
the Greenville, Spartanburg and Anderson areas, through 
threatened destruction of now-existent competitive UHF 
stations, including Petitioner’s station, and that other UHF 
stations for which channels are assigned in said communi¬ 
ties cannot economically be operated to provide the meas¬ 
ure of competition and diversified local program service de¬ 
termined by the Commission to be in the public interest. 

H. Legal Grounds Which Make a Hearing On 
Spartan's Application Mandatory 

51. The Commission’s action granting Spartan’s appli¬ 
cation was in violation of Section 309 (b) of the Communi¬ 
cations Act of 1934, as amended, because by such action the 
Commission— 

(a) Violated its duty under said Section (1) to notify 
Spartan, Petitioner and other known parties in interest of 
the uncontradicted grounds and reasons set forth in the Ob¬ 
jections to a grant of said application, and (2) to call upon 
Spartan to reply to such grounds and reasons. 

(b) Violated its legal duty to accord to Petitioner a hear¬ 
ing upon the Spartan application for MP upon the issues 
raised in the unopposed Objections before it. 

52. The Commission’s action was arbitrary and capri¬ 
cious and violative of the provisions of Section 309 (b), 
construed in the light of the clear Congressional intent in 
the over-all provisions of Section 309, in that— 
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(a) The Commission, after having implicitly found Peti¬ 
tioner to be a “party in interest,” refused to consider 

476 as on demurrer the merits of the uncontradicted fac¬ 
tual and legal grounds set forth in Petitioner’s Ob¬ 
jections, but overruled such Objections by its own findings 
which were tantamount to a general denial of such grounds. 

(b) The Commission erroneously required a standard of 
“substantive proof” of factual allegations in Petitioner’s 
Objections. 

(c) The Commission erroneously ruled, in any event, that 
“substantive” proof had not been advanced in Petitioner’s 
and other pleadings before it with respect to Spartan’s mis¬ 
representations to the Commission and with respect to the 
Commission’s own past reliance upon such misrepresenta¬ 
tions in granting the STA to Spartan, such reliance having 
been specifically evidenced by the Commission’s own Memo¬ 
randum Opinion and Order of February 2, 1954, in which 
the Commission stated that Spartan “has expressly repre¬ 
sented that it desires to so operate ‘pending construction of 
the facilities authorized by the construction permit’.” 

53. The procedures followed by the Commission in grant¬ 
ing the Spartan application for MP were arbitrary and 
capricious and constituted an abuse of discretion and a 
denial of due process of law to Petitioner because— 

(a) In violation of Section 6 (a) and (d) of the Admin¬ 
istrative Procedure Act (5 U.S.C. Section 1005 (a) and 

(d)), the Commission completely ignored formal requests 
duly and properly made to it by Appellant and rendered 
such requests moot, without prior action thereon, by its 
action granting the Spartan application for CP. 

(b) By the manner in which it took action on the Spartan 
application for MP, without prior rulings on pending re¬ 
quests shown to be related to procedural rights accorded 
to Appellant under Section 309 (b) of the Communications 
Act of 1934, as amended, the expected exercise of which was 


expressly made known to the Commission, it manifested an 
arbitrary and capricious unconcern with the merits of facts 
and grounds pertinent to its legal responsibilities under 
said Act 

477 (c) By its hasty consideration of such application 

prior to expiration of the time allowed by its own 
Rules for filing Oppositions, and without having any such 
Opposition before it at the time of its action, it similarly 
manifested an arbitrary and capricious unconcern with the 
merits of uncontradicted facts and grounds pertinent to 
its legal responsibilities. 

54. The Commission may not reasonably construe its 
rules with respect to minimum separations and minimum 
signal strength over the community to which a channel is 
assigned under Section 3.607, as providing the sole tests 
for determining whether that channel is proposed to be 
used for the purpose for which it was assigned. Nowhere 
in the Commission’s rules is there anything, express or im¬ 
plied, to the effect that, regardless of the distance or place 
of location of a transmitter in relation to the community 
to which the channel is assigned, a grant is required or de¬ 
sirable merely because such tests are met. Indeed in Music 
Broadcasting Company (9 R. R. 353) the Commission ex¬ 
pressly stated that whether a transmitter may be per¬ 
mitted to be located at a point distant from the community 
to which a channel is assigned, must be determined on a 
“case-to-case basis”. We refer further to paragraphs 36 
through 42 of our Protest to the grant of STA, in which 
the factors underlying the Commission’s Table of Assign¬ 
ments are discussed in detail and winch demonstrate the 
manner in which the application of the mere mechanical 
test of coverage of principal city would destroy the whole 
fabric of the allocation plan. For the Commission to con¬ 
tinue to ignore the many factors required to be considered 
on a “case-to-case basis”, would be completely inconsistent 
wdth its own rules and policy statements and would make 
its action arbitrary, capricious and unreasonable. 
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55. Under the doctrine of the Sanders Case, the Commis¬ 
sion is legally required to consider, in determining whether 
public interest, convenience or necessity will be served by 
grant of an application for broadcast facilities, any facts 
showing that such grant would result in elimination of 
competitive and diversified program service to the public 
and loss of needed local service to the public through 
478 destruction of existing stations. 

56. It is submitted that the Commission’s action in 
granting the Spartan application for MP over Petitioner’s 
objections is in violation of Section 309 (b) of the Act and 
should be set aside. In any event, the Commission is legal¬ 
ly required under Section 309 (c) of the Act to set said 
application for hearing upon the issues set forth herein, 
together with such further issues as may be specified by 
the Commission, and pending such hearing and decision, 
to postpone the effective date of the Commission’s action 
granting said application, to the effective date of the Com¬ 
mission’s decision after hearing. 

57. The following are the issues to be included in the 
Commission’s order of designation for hearing: 

(a) To determine wrhether a grant of the application of 
Spartan Radiocasting Company would contravene the re¬ 
quirements of Section 3.607 of the Commission’s Rules, the 
principles of a fair, efficient and equitable distribution of 
television broadcast facilities specified in Section 307 (b) 
of the Act, and the principles upon which the assignment 
of television broadcast channels has been made by the 
Commission; 

(b) To determine wrhether a grant of such application 
wrould result in a monopoly of television service, or would 
impair the ability of authorized existing or prospective 
UHF stations in the Spartanburg, Greenville and Ander¬ 
son areas to compete effectively with the station proposed 
by Spartan in said application or to deprive the public of 
the service of such stations; 
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(c) To determine whether Spartan misrepresented the 
temporary nature of, or concealed material facts with re¬ 
spect to, the operation proposed in its request for special 
temporary authorization granted by the Commission on 
January 27, 1954, and whether in the light of the facts 
adduced, Spartan possesses the requisite qualifications to 
be a permittee or licensee of a television broadcast station. 

(d) To determine whether, in the light of the facts 
479 adduced upon the foregoing issues, public interest, 
convenience or necessity would be served by a grant 
of said application. 

III. Injury to Petitioner 

58. Petitioner is a party in interest within the meaning 
of Section 309 (c) because he owns and operates an exist¬ 
ing TV station in Anderson, with which Spartan’s pro¬ 
posed Paris Mountain station will be in direct competition 
for national (network and spot), regional and local adver¬ 
tising revenues. The threat of such competition has al¬ 
ready caused substantial and serious revenue losses to 
Petitioner as is more fully detailed in sworn allegations 
attached to Petitioner’s Protest to the grant of STA, and 
as is further shown by the affidavit of Glenn Wamock 
attached hereto as Exhibit B. Petitioner further realleges 
herein the verified facts showing its injury, set forth in 
its Protest to the grant of STA to Spartan and in the 
attachments thereto. Spartan’s station operating from 
Paris Mountain will continue to cause Petitioner’s station 
to lose substantial advertising accounts through transfer 
to Spartan’s station of sponsored network and other pro¬ 
grams, which Petitioner’s station has obtained and would 
otherwise obtain. The serious economic injury which Peti¬ 
tioner has suffered and will continue to suffer, gravely 
threatens to force termination of Petitioner’s television 
operations. 
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Wherefore, in the light of the foregoing, Petitioner re¬ 
quests that the Commission grant the relief set forth in 
paragraph 1 herein. 

Respectfully submitted, 

Wilton E. Hall 

By /S/ Scott W. Lucas 
Scott W. Lucas 

/S/ Benedict P. Cottone 
Benedict P. Cottone 
His Attorneys 

Of Counsel: 

Lucas & Thomas 
1025 Conn. Ave., N.W. 

Washington, D. C. 
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EXHIBIT A 

Engineering Study For 
W AIM-TV 

Anderson, South Carolina 
To Protest Proposed Operation Of 
WSPA-TV From Paris Mountain Site 
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This study has been prepared for WAIM-TV, Anderson, 
South Carolina to determine the effects of the proposed 
operation of WSPA-TV, Spartanburg, from a site on 
Paris Mountain, Greenville, South Carolina. WSPA-TV 
formerly had the call letters WORD-TV. These new call 
letters became effective March 15, 1954. 

WSPA-TV has a construction permit to operate on chan¬ 
nel 7 with 316 kw. ERP with an effective height of 2,000 
feet, from Hogback Mountain. A request to modify this 
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construction permit has been filed, proposing to install the 
transmitter at Paris Mountain and use an ERP of 200 kw. 
with an effective height of 1,182 feet 

The Hogback Mountain site is approximately 25 miles 
northwest of Spartanburg and 50 miles from Anderson. 

The Paris Mountain site is 27 miles from Spartanburg, 
and 33 miles from Anderson. 

A map has been prepared to show the calculated Grade A 
and B contours of WAIM-TV operating with their author¬ 
ized facility, and of WSPA-TV operating as proposed in 
their present application for modification of construction 
permit. 

The map also shows the contour along which WSPA-TV 
is computed to have equal signal strength operating from 
Hogback Mountain in accordance with their construction 
permit or from Paris Mountain operating as proposed 
on the modified construction permit. Within this 
482 contour, which includes the cities of Greenville and 
Anderson, the signal of WSPA-TV operating from 
Paris Mountain is greater than if operating from Hogback 
Mountain. The area within this contour which is also 
within the WAIM-TV contour is 1,560 square miles, and 
consists of 68% of the WAIM-TV Grade B contour. 

It is calculated that along a radial through Hogback and 
Paris Mountains, which goes through the east edge of 
Anderson, the signal from the proposed operation on 
Paris Mountain in the vicinity of Anderson will be from 
0.5 to 1.0 db higher than from the authorized operation on 
Hogback Mountain. 

A population and area study of the contours has been 
made, and is shown in Table I. 

Data concerning the coverage of WSPA-TV from the 
Hogback Mountain site is taken from the engineering 
statement prepared for WAIM-TV by John Creutz in 
February 1954. 

Respectfully submitted, 

John Creutz 
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483 

WAIM-TV Contours 
Grade A 
Grade B 


Table I 

118,549 persons 
347,241 


WSPA-TV, CP from Hogback Mt. 
Grade A 1,153,434 

Grade B 1,869,307 

WSPA-TV, Application for Paris Mt. 
Grade A 746,473 

Grade B 1,168,885 


830 sq.mi. 
2,280 


8,830 

15,500 


6,773 

13,153 


Overlap of WSPA-TV with WAIM-TV Contours 

For WSPA-TV CP from Hogback Mt.: • 

Overlap of Grade A 104,478 (88.2%) 596 (72%) 
Overlap of Grade B 347,241 (100%) 2,280 (100%) 

For WSPA-TV application for Paris Mt.: 


Overlap of Grade A 114,070 (96.4%) 767 (92.5%) 
Overlap of Grade B 347,241 (100%) 2,280 (100%) 
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City of Washington 
District of Columbia / * 

John Creutz, being sworn before me, says that he is a 
consulting radio engineer, a partner in the firm of Page, 
Creutz, Garrison & Waldschmitt, with offices at 710 Four¬ 
teenth Street, N.W., Washington, D.C., 

That his qualifications are a matter of record with the 
Federal Communications Commission, 

And that the attached engineering report has been pre¬ 
pared by him or under his direction, and he believes it to 
be accurate. 


John Creutz 


Subscribed and sworn to before me this 28th day of 
April, 1954. 

Notary Public, D.C. 

My commission expires 
January 31,1957. 
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EXHIBIT B 

486 Sworn Statement of Glenn P. Warnock 
General Manager, WAIM-TV, Anderson, S. C. 

May 10, 1954 

The recently widely publicized announcement of a per¬ 
manent grant by the Federal Communications Commission 
to Spartan Telecasting Company, of Spartanburg, S. C., to 
locate and operate its transmitter on Paris Mountain at 
Greenville, S. C., as a primary CBS television affiliate, has 
intensified resistance to our sales efforts in the network and 
national spot advertising field, causing the total loss of 
revenue directly attributable thereto to continue at the rate 
of more than $1,000 a week. 

On February 1, 1954, I prepared a detailed statement 
which revealed that we had already sustained a loss of 
revenue because of the announcement that Spartan Radio 
Company would “temporarily” locate its transmitter on 
Paris Mountain at Greenville, S. C., in the sum of $59,- 
661.70. At no time since that date has our loss of revenue 
from this cause fallen below $1,000 weekly, and there have 
been weeks in which the loss of revenue was greater than 
this amount. 

A revived interest in the use of WAIM-TV developed 
after we were successful in securing temporary relief in the 
United States Court of Appeals for D. C. During the 
short time that it appeared Spartan would not be permitted 
to locate its transmitter on Paris Mountain, considerable 
responsive interest developed among several national ad¬ 
vertisers in placing their accounts with WAIM-TV. How¬ 
ever, this improved outlook and optimism completely dis¬ 
sipated by the granting of a permanent authorization to 
Spartan to locate its transmitter near Greenville, and the 
further reports that soon the new station would be on the 
air. 

One large advertiser advised its retail outlet in Anderson 
that it would maintain a schedule on WAIM-TV for a few 
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weeks but that the schedule would have to be run quickly 
as it had learned the new Spartanburg station would soon 
be on the air at Paris Mountain. 

I am informed and believe that Spartan was unable to 
secure a CBS affiliation agreement unless it moved its 
transmitter westward to a location near Greenville, S. C., 
to increase the separation distance between its transmitter 
and that of the CBS affiliate (WBT) at Charlotte, N. C. 
It is my further information and belief that no genuinely 
determined and sustained effort has been made by Spartan 
to construct its station on Hogback Mountain, the site of 
the original grant. It is apparent in qualified engineering 
circles that if Spartan had desired to give the Spartanburg 
market local television service at an early date it would 
have moved to put its antenna on the recently acquired 
WSPA radio tower. 

A careful investigation made by me and others reveals, 
beyond any question, that Spartan is doing everything 
within its power to assemble its telecasting plant and put 
it into operation in a matter of weeks, so that it may be 
on the air before WAIM-TV is able to secure the relief in 
court to which we feel that we are entitled. 

(s) Glenn P. Warnock 
Glenn P. Warnock 
General Manager 
WAIM-TV 

STATE OF SOUTH CAROLINA 
COUNTY OF ANDERSON 

Personally appeared before me Glenn P. Warnock, who 
swears that the statement above is true. 

(s) Bessie McDaniel (s) Glenn P. Warnock 

Notary Public 

(My commission expires at the pleasure 
of the Governor.) 

SEAL 
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4S8 Memorandum Opinion and Order 

By the Commission: Commissioner Sterling not participat¬ 
ing: Commissioners Hennock and Bartley dissenting 
and issuing a statement. 

1. The Commission has before it for consideration a pro¬ 
test tiled on June 1,1954 pursuant to Section 309 (c) of the 
Communications Act of 1934, as amended, by Wilton E. 
Hall (Hall), permittee of television station WAIM-TV, 
Channel 40, Anderson, South Carolina, directed against 
the Commission’s action of April 30,1954 granting without 
hearing the above-entitled application. Spartan Radio¬ 
casting Company (Spartan) did not file an opposition to 
the subject protest. 

2. On November 25, 1953 Spartan was granted a permit 
(BPCT-1216) to construct a new television broadcast sta¬ 
tion on Channel 7 assigned to Spartanburg, South Caro¬ 
lina. This permit authorized Spartan to operate with effec¬ 
tive radiated power of 316 kw visual, 204 kw aural, and a 
height of 2000 feet above average terrain on Hogback 
Mountain, 25 miles northwest of Spartanburg, 24 miles 
northeast of Greenville, South Carolina, and about 52 miles 
northeast of Anderson, South Carolina. On January 27, 
1954 the Commission granted Spartan Special Temporary 
Authorization (STA) to operate the proposed station from 
a transmitter location on Paris Mountain, approximately 
six miles north of Greenville, 27.25 miles west of Spartan¬ 
burg, and about 34 miles northeast of Anderson, with effec¬ 
tive radiated power of 51 kw visual, 29 kw aural, and a 
height of 1185 feet above average terrain. Protests to this 
grant were filed by Hall, by Greenville Television Com¬ 
pany, permittee of television station WGVL, Greenville, 
and by Sterling Telecasting Company, former permittee of 
television station WSCV, Spartanburg. These protests 
were denied by the Commission and subsequently Hall and 
Greenville Television Company appealed the decisions 
denying their respective protests to the United States 
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Court of Appeals for the District of Columbia Circuit. 
On March 26,1954 that Court stayed temporarily the effec¬ 
tiveness of the Commission’s action of January 27, 1954 
pending a final decision in the matter. Thereafter, 
Spartan, by letter dated April 1, 1954, requested that the 
Commission cancel the STA, and on April 8, 1954, the 
Commission advised Spartan that the STA had been can¬ 
celled. On April 15, 1954, the Commission filed a Motion 
to Dismiss the actions referred to above. This motion is 
currently pending. 

3. On April 6, 1954 Spartan filed the above-entitled ap¬ 
plication for modification of its construction permit to 
specify location of its transmitter on Paris Mountain with 
effective radiated power of 200 kw visual, 120 kw aural, 
and a height of 1182 feet above average terrain. The appli¬ 
cation also requested authority to change main studio lo¬ 
cation within Spartanburg, to install new transmitter and 
antenna systems, and to make other minor equipment 
changes. Under this operation, Spartan would place a sig¬ 
nal strength of 84 dbu over Spartanburg as compared to 
93 under its Hogback Mountain proposal and a signal 
strength over Anderson substantially the same as that un¬ 
der the Hogback Mountain operation. 1 

4. On April 26, 1954 Hall and Greenville Television 
Company each filed a petition with the Commission re¬ 
questing that the above-described application be desig¬ 
nated for hearing and that they be made parties in all 
further proceedings before the Commission. On April 30, 
1954 the Commission, by Memorandum Opinion and Order, 
granted without hearing Spartan’s application for modifi¬ 
cation of its construction permit, and denied the above- 
described petitions in their entirety. On May 3, 1954 Hall 
and Greenville Television Company each filed a petition 
requesting an immediate ex parte stay of the Commission’s 

1 The protestant alleges that Station WSPA-TV’s signal to Anderson will 
be J> dbu to 1 dbu greater under the modified proposal than under the original 
proposal. 
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action of April 30, 1954. The Commission denied such peti¬ 
tions by Order of May 5, 1954. On May 6, 1954 Greenville 
Television Company filed a protest to the grant of the sub¬ 
ject application under Section 309(c) of the Act. This 
protest was denied by the Commission by Memorandum 
Opinion and Order released June 4,1954. On May 17,1954, 
Hall filed a Notice of Appeal in the United States Court 
of Appeals for the District of Columbia Circuit, appealing 
from the Commission’s decision of April 30, 1954 granting 
the subject application. He also requested a stay of such 
grant pending a final determination of the matter. Argu¬ 
ment on the request for stay was held on May 27, 1954. 

5. In the subject protest, Hall alleges that he is a party 
in interest within the meaning of the Section 309(c) of the 
Communications Act of 1934, as amended, because he owns 
and operates an existing television broadcast station 
(WAIM-TV) in Anderson, with which Spartan’s proposed 
Paris Mountain station will be in direct competition for 
national, regional and local advertising revenues; that the 
threat of such competition has already caused “substantial 
and serious” revenue losses to him; that Spartan’s opera¬ 
tion from Paris Mountain will continue to cause Hall’s 

station to lose substantial revenues through transfer 
489 to Spartan’s station of sponsored network and other 

programs which Hall’s station now has or would 
otherwise obtain; and finally, that such economic injury 
threatens to cause eventual loss of his affiliation with CBS 
and to force the termination of Hall’s television operations 
in Anderson. Hall also reiterates all of the allegations re¬ 
lating to economic injury which were set forth in his pro¬ 
test to the grant of STA to Spartan. These allegations 
were set forth in detail in our Memorandum Opinion and 
Order denying such protest, released March 4, 1954 (10 
Pike and Fischer, R.R. 282a). 

6. In addition to the foregoing allegations which relate 
wholly to the matter of the protestant’s standing as a 
“party in interest” under Section 309(c) of the Act, Hall 
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also sets forth in his protest facts, matters and things 
relied upon in support of his claim that the grant of the 
above-entitled application is not in the public interst and 
should be set aside. In the light of our decision herein on 
the threshold question of the protestant’s standing as a 
“party in interest”, however, we do not consider it neces¬ 
sary to detail such allegations. All of these allegations 
were set forth in detail by the Commission in its Memo¬ 
randum Opinions released March 4, 1954 (10 Pike and 
Fischer, R.R. 282a) and April 30, 1954 (10 Pike and 
Fischer, R.R. 507) referred to above. Finally, Hall re¬ 
quests that the Commission set aside the grant of the 
above-entitled application or postpone the effective date of 
the grant to the effective date of the Commission’s decision 
after a hearing on the application; that the Commission 
designate the application for hearing upon the issues 
specified in the protest and such other issues as the Com¬ 
mission may specify; that the Commission also designate 
for hearing any subsequent applications which Spartan 
may file for similar authority; and that the Commission 
issue to Spartan an order to show cause why its original 
construction permit should not be revoked. 

7. The Commission found in its Memorandum Opinion 
and Order of April 30, 1954 granting the instant applica¬ 
tion, that the application met the requirements of the Com¬ 
mission’s Rules with respect to the minimum signal re¬ 
quired to be placed over the principal city of Spartanburg, 
with respect to minimum mileage separations and with 
respect to all other technical requirements; that both the 
Grade A and Grade B contours of the proposed operation 
were fully contained within the respective Grade A and B 
contours of the originally authorized operation; and that 
the applicant was financially and legally qualified to con¬ 
struct and operate the station as proposed in the applica¬ 
tion. We also stated that no substantial reasons had been 
advanced by the protestant which would justify a refusal 
to grant the application at that time. 
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8. The subject protest contains no allegations in sup¬ 
port of Hall’s position with respect to standing under Sec¬ 
tion 309(c) of the Act that we have not heretofore con¬ 
sidered. The basic claim of the protestant is that the 
change in transmitter site of Station WSPA-TV from Hog¬ 
back Mountain to Paris Mountain creates a situation of 
new competitive injury to it, and that such move enabled 
Spartan to obtain a CBS network affiliation which, the 
protestant alleges, Spartan could not have obtained on the 
basis of its proposed operation from Hogback Mountain 
because of substantial overlap of coverage with CBS’s 
Charlotte, North Carolina affiliate. Hall alleges that, as a 
result, he has suffered and is continuing to suffer substan¬ 
tial losses in the operation of Station WAIM-TV, at 
Anderson. 2 As we indicated in our Memorandum Opinion 
and Order of March 4, 1954, no objection was made by 
Hall at the time Spartan was granted its original con¬ 
struction permit, in the form of a protest or otherwise, and 
it has not been shown that there is any injury which would 
not have occurred in any event under the original authori¬ 
zation. 

9. The change in transmitter site from Hogback Moun¬ 
tain to Paris Mountain does not bring into being a new 
competitor to Hall, for the institution of an additional 
competing service had already been authorized by the 
grant of the construction permit. The strength of Spar¬ 
tan’s signal in Anderson under the modified construction 
permit will be substantially the same as under the origi¬ 
nally proposed Hogback Mountain operation, and, in any 
event, Anderson will not receive a principal city signal for 
the first time. The situation therefore is different from 
that pertaining in Midwest Television, Inc., 9 Pike and 
Fischer, R.R. fill, where a change in transmitter site re¬ 
sulted in a signal of principal city strength being put over 
the protestant’s city for the first time. The Commission 

* An affidavit signed by the General Manager of WAIM-TV alleges con¬ 
tinuing losses of not less than $1,000 per week since February 1, 1954, in ad¬ 
dition to approximately $60,000 prior to that date. 
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was there able to find a reasonable probability of new eco¬ 
nomic injury upon that basis. In this case, so far as any 
computations of signal strength may provide a guide to 
the existence of competitive injury, they indicate that such 
injury’ was to be expected from the operation of WSPA- 
TV at its original site. 3 We believe that a grant of 
490 Hall’s protest would require an undue extension of 
the holding in Federal Communications Commission 
v. Sanders Brothers Radio Station, 309 U.S. 470, where the 
court found that there was standing to appeal upon the 
basis of competition from a new licensee in the same com¬ 
munity. 

10. In view of these facts, Hall’s allegations with respect 
to competitive injury from Spartan’s acquisition of a net¬ 
work affiliation do not alone warrant a finding that the 
statutory’ standard of “party in interest” has been met. 
There is no indication that Congress, in enacting Section 
309(c), intended to open grants of new facilities to chal¬ 
lenge upon allegations of such indirect injury. The above- 
entitled application for a change in site and reduction in 
power did not, as pointed out above, authorize the institu¬ 
tion of a new competing service, or even alter Spartan’s 
coverage of Anderson in such a way as to affect Hall ad¬ 
versely. And as we stated in our Memorandum Opinion 
and Order dismissing Hall’s protest of the grant of STA 
to Spartan, the acquisition of a network affiliation by 
Spartan is not shown upon any basis but Hall’s speculation 
as to the motivations of CBS to be dependent upon 
Spartan’s obtaining a new transmitter site. Nor is any 
possible injury to Hall from Spartan’s affiliation with CBS 
such a direct consequence of the Commission’s action as 
to warrant a finding that it constitutes Hall a party in in¬ 
terest to that action within the intent of Congress. The 
affiliation of Spartan with CBS has not been shown to be 

* As previously indicated, the Grade A and Grade B contours of the opera¬ 
tion authorized by Spartan’s modified construction permit remain within the 
respective Grade A and B contours of the operation authorized by the original 
construction permit. 


207 


in any sense a direct or proximate consequence of the Com¬ 
mission’s action. In any event, there is nothing in the Com¬ 
mission’s Rules which bears upon such an affiliation, or 
which made it more or less possible for Spartan to secure 
a CBS affiliation depending upon a change in site. Any 
affiliation of Spartan wdth CBS was entirely a matter of 
private negotiation. Any injury to Hall, therefore, did not 
result directly from any grant made by the Commission, 
but was at most a consequence of matters of private de¬ 
termination between the parties. 

11. In view of what has been said above, and our pre¬ 
vious opinion on the protest of the STA, we find that Wil¬ 
ton E. Hall has failed to set forth facts showing him to be 
a “party in interest” with respect to the grant of the appli¬ 
cation of Spartan Radiocasting Company for modification 
of its construction permit. It need hardly be added that 
we recognize that the United States Court of Appeals for 
the District of Columbia Circuit granted a temporary stay 
of the STA in Case No. 12137, which may have involved a 
determination by the Court that inter alia , in that situation 
where the authorization permitted operation as well as 
construction, Wilton E. Hall had made a showing of in¬ 
jury. However, there has been no determination by the 
Court upon a final hearing that the protestant has not met 
the requirements of Section 309(c) of the Communications 
Act of 1934, as amended. We believe that in the absence 
of any such determination, it is our statutory responsibil¬ 
ity under that Section to make the required finding as to 
whether the protestant has shown himself to be a party in 
interest, and to rule upon the merits of the protest, if 
necessary. Our decision is, of course, subject to normal 
judicial reviews. 

12. In view’ of our finding that the protest does not con¬ 
tain such allegations of fact necessary to show the pro¬ 
testant to be a party in interest wdthin the meaning of 
Section 309(c) of the Act, we do not find it necessary to 
comment upon the facts, matters and things relied upon by 
Wilton E. Hall in support of his protest. 


208 


13. In view of the foregoing, it is ordered. That the 
above-described protest of Wilton E. Hall be, and it is 
hereby, DENIED. 

Federal Communications Commission* 

Mary Jane Morris 
Secretary 

•Dissenting Statement of Commissioner Hennock : 

I dissent. See my dissent from the Memorandum Opin¬ 
ion and Order released June 4, 1954 (FCC 54-692) denying 
the protest of Greenville Television Company. 

•Dissenting Statement of Commissioner Bartley : 

I take the same position in principle in this case that I 
took in Eugene TV Inc. and The Midwest Television, Inc. 
cases wdiere I dissented from the action of the Commission 
when it granted protests on what I considered to be specu¬ 
lative grounds. In those dissents I reviewed the legislative 
history of 309(c) and pointed out the areas in which I 
thought the protests failed to meet the standards of the 
Sanders Case. There, on weak grounds, the Commission 
allowed the protests, whereas here on substantial grounds, 
it denies the protest. The instant protest, in my opinion, 
is precisely the kind of situation the Congress had in mind 
when it provided a 309(c) protest hearing. 

Adopted: June 30,1954 
Released: July 2,1954 
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Whether, under the circumstances of this case, the Com¬ 
mission was legally required to find that Appellants’ Pro¬ 
tests to the Commission’s grant to Intervenor, Spartan 
Radiocasting Company, of a modification of construction 
permit, contained allegations of fact showing Appellants 
to be parties in interest, within the meaning of Section 
309 (c) of the Communications Act of 1934, as amended. 




TABLE OF CONTENTS 


Page 

Questions Presented .Fly Leaf 

Jurisdictional Statement. 1 

Statement of the Case. 2 

Statutes Involved. 18 

Statement of Points . 18 

Summary of Argument. 19 

Argument . 22 


I. Assuming Arguendo That Hall’s Protest Failed 
to Allege Facts Showing That the Injury Al¬ 
leged “Was Not to be Expected” from Opera¬ 
tion Under the Prior Hogback Mountain Au¬ 
thorization, the Commission Erred as a Matter 
of Law in Requiring Such a Showing of New 
Injury as the Test for Determining Whether 
Hall Was a Party in Interest. 22 

II. The Allegations in Hall’s Protest Clearly and 
Unequivocally Showed That Hall’s Injury Was 
a Direct Result of the Authorization of the 
Paris Mountain Operation and “Was Not to Be 
Expected” from Operation Under the Hogback 
Mountain Authorization . 34 

A. The Commission Was Arbitrary, Capricious 

and Unreasonable in Holding That Hall’s 
Allegations, to the Effect That Spartan’s 
Acquisition of a Network Affiliation Resulted 
from the Paris Mountain Authorization, 
Were Based on “Speculation”. 34 

B. The Commission Was Arbitrary, Capricious 
and Unreasonable in Holding That Hall’s 
Injury Was Not a Direct or Proximate Con¬ 
sequence of the Action Protested Because 
the Acquisition of an Affiliation is a “Matter 


of Private Determination” . 41 

Conclusion . 44 

Annex . 46 















11 


Table of Contents Continued 


TABLE OF AUTHORITIES 
Cases : Rage 

Associated Industries of New York v. I ekes, 134 F. 

2d 694 (C.A. 2) .. 36 

Camden Radio Inc. v. Federal Communications Com¬ 
mission, — App. D. C. —, — F. 2d —, Case Nos. 

11833 and 11871, decided July 15, 1954 .20,29, 30 

Federal Communications Commission v. Sanders 

Bros. Radio Station, 309 U. S. 470.16,19,22, 24, 

25,26,27,31,36,42,43 

National Coal Association et al. v. Federal Power 

Commission, 89 App. D. C. 135,191 F. 2d 462_37,40 

Radio Station WOW, Inc. v. Federal Communica¬ 
tions Commission, 87 App. D. C. 226, 184 F. 2d 


257 20 28 29 

Reade v. Ewing, 205 F. 2d 630 (C.A. 2). 37 

United States v. Public Utilities Commission, 80 
App. D. C. 227, 151 F. 2d 609 . 36 

Decisions of the Federal Communications Commission : 

Cherry dt Webb, 9 R.R. 1093 . 40 

Eugene Television Inc., 9 R.R. 601. 40 

Independent Television Inc., 10 R.R. 510. 44 

Midwest Television Inc., 9 R.R. 611.41,44 

Ohio Valley Broadcasting Corp., 10 R.R. 452 . 41 

Salinas Broadcasting Corp., 9 R.R. 192. 40 

T. E. Allen & Sons Inc., 9 R.R. 197. 41 


Van Curler Broadcasting Corp., 11 R.R. 215_20,31,32 


Statutes : 


Communications Act of 1934, as amended July 1952, 
48 Stat. 1064, as amended, 47 U.S.C. Section 151 
et seq.: 


Section 308(a) . 27 

Section 309(a). 27 

Section 309(c) .19, 22, 23, 27, 30, 33.39,44 

Section 310(b) . 27 

Section 402(b) . 24 


Communications Act Amendments, 1952 
66 Stat. 711 .23, 29 


Other Authorities: 

Senate Report 44, 82nd Cong., 1st Sess. 1951 
on S. 658 . 


23,24 






















IN THE 


United States Court of Appeals 
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No. 12,284 

Greenville Television Company, Appellant, 
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Federal Communications Commission, Appellee, 
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Wilton E. Hall, Appellant, 
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Federal Communications Commission, Appellee, 
Spartan Radiocasting Company, Intervenor. 
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Federal Communications Commission 

BRIEF FOR APPELLANT WILTON E. HALL 

JURISDICTIONAL STATEMENT 

The above entitled appeals are each taken from the 
Memorandum Opinion and Order of the Commission 
adopted and released April 30, 1954, granting an applica¬ 
tion of Intervenor, Spartan Radiocasting Company (here- 
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inafter referred to as “Spartan”) for an instrument of 
authorization, known as a Modification of Construction 
Permit (hereinafter referred to as “MP”), to construct 
a television station on Channel 7, at a location on Paris 
Mountain, South Carolina. The appeal by Appellant, 
Wilton E. Hall (hereinafter referred to as “Hall”) is 
also taken from a further Memorandum Opinion and Order 
adopted June 30, 1954, released July 2, 1954, denying a 
pleading filed by Hall with said Commission, addressed to 
said action of June 30, 1954. This pleading was entitled 
“Petition Protesting Grant and for Revocation of Con¬ 
struction Permit (hereinafter referred to as “HalPs Pro¬ 
test to MP”). The appeal by Appellant, Greenville Tele¬ 
vision Company (hereinafter referred to as “WGVL” is 
also taken from a further Memorandum Opinion and Order 
adopted June 3, 1954, released June 4, 1954, denying the 
Protest of WGVL to the Commission’s action of June 30. 
1954. 

These appeals are taken under Section 402 (b) (6) of 
the Communications Act of 1934, as amended (48 Stat. 
1093, as amended, 47 U.S.C. 402 (b) (6)). The appeals 
have been consolidated, by Order of this Court, for the 
purpose of filing the record, briefs, joint appendix and 
hearing. 

STATEMENT OF THE CASE 
A. The Hogback Mountain Authorization 

Some time prior to institution of the proceedings leading 
to the appeals herein, the Commission had adopted Rules 1 
setting forth a plan of assignment and distribution of very 
high frequency (VHF) and ultra high frequency (UHF) 
television channels to communities throughout the United 
States. Under these Rules the Commission assigned tele¬ 
vision channels to the cities of Anderson (population 
19,770), Greenville (population 58,161), and Spartanburg 

i Sec. 3.606, Rules and Regulations of the Federal Communications Com¬ 
mission. 1 RR 53:607. 
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(population 36,759), South Carolina (J. App. 163), as fol¬ 
lows: 

Anderson — UHF Channels 40 and 58 

Greenville — VHF Channel 4 and UHF 

Channels 23 and 29 

Spartanburg — VHF Channel 7 and UHF 

Channels 17 and 74 

Hall applied for and, on September 30,1953, was granted 
a construction permit, authorizing construction of a tele¬ 
vision station in Anderson, on UHF Channel 40. Hall’s 
television station is known by the call letters WAIM-TV. 
(J. App. 162) On November 4, 1953, Station WAIM- 
TV became affiliated with the Columbia Broadcasting 
System (CBS), a national television network, under a 
so-called primary affiliation contract providing for the 
furnishing of high quality national network programs by 
CBS, under terms and conditions which would provide 
to Hall substantial revenues from sponsorship by adver¬ 
tisers of such network programs broadcast over Station 
WAIM-TV. ‘ (J. App. 22) Station WAIM-TV com¬ 
menced operation on December 14, 1953, and has been in 
operation since said date, under an instrument of author¬ 
ization granted by the Commission. (J. App. 10) 

On November 25, 1953, Spartan was granted a construc¬ 
tion permit (CP) for a television station on VHF Channel 
7 in Spartanburg, with a specified transmitter site on Hog¬ 
back Mountain, located about 25 miles northwest of Spar¬ 
tanburg, about 24 miles northeast of Greenville, and about 
48 miles northeast of Anderson, fj. App. 13) In said 
application, Spartan represented that it expected to ob¬ 
tain a network affiliation with the National Broadcasting 
Company (NBC) providing for programs from that net¬ 
work for its proposed station. (J. App. 15) 


B. The Commission Proceedings Pertaining to the 'Temporary" 
Paris Mountain Authorization 

On January 15, 1954, Spartan filed with the Commission 
an informal application requesting authority “to operate 
WORD-TV 2 on an interim basis . . . pending construction 
of the facilities authorized by the construction permit”. 
It proposed to operate a station from a location on Paris 
Mountain, which is about 17 miles from the Hogback 
Mountain site, in the direction of Anderson, about 6 miles 
north of Greenville and 27.25 miles west of the center of 
Spartanburg. Spartan proposed to operate the station 
from the new Paris Mountain location with facilities en¬ 
tirely different from those specified in the CP, namely with 
lower power and antenna height. (J. App. 16) 

Written objections to the grant of the Spartan informal 
application were filed with the Commission by several 
parties 3 against a grant thereof. In brief, it was alleged in 
these objections that Spartan proposed to locate WORD- 
TV permanently on Paris Mountain, that the purpose of 
the move was to enable Spartan to obtain a CBS network 
affiliation, and that authorization of construction and opera¬ 
tion of the proposed station on Paris Mountain would 
be violative of the purposes for which the channel assign¬ 
ment was made. (J. App. 14) 

On January 27, 1954, the Commission granted Spartan’s 
request, and issued to Spartan an instrument of authoriza¬ 
tion described as a “Special Temporary Authorization” 
(STA), and in a Memorandum Opinion and Order released 
on February 2, 1954 (J. App. 5) the Commission, after 
reciting that the Spartan informal application met the 
requirements of those Commission rules pertaining to 
minimum separations and minimum signal strength over 
the principal community (Spartanburg) to be served, dis¬ 
posed of the objections before it as follows: 

2 These were the call letters then assigned to Spartan’s authorized station 
later changed to WSPA-TV. (R. 211) 

3 These parties were: (1) Hall; (2) WGVL; (3) The Ultra High Fre¬ 
quency TV Association; and (4) Sterling Telecasting Company, then per¬ 
mittee of UHF station WSCV in Spartanburg. 
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‘ * Furthermore, no substantial reasons have been ad¬ 
vanced by the objecting parties herein which would 
justify denial of the requested special temporary au¬ 
thority, particularly in view of the fact that all of the 
allegations of economic injury which have been ad¬ 
vanced are based upon the presumption that the pro¬ 
posed interim operation will subsequently be made 
permanent. However, the objectors have not offered 
any substantive proof in support of such a presump¬ 
tion, and such a conclusion cannot properly be inferred 
from the application itself. On the contrary, Spar¬ 
tan’s request is for an interim operation, and it has 
expressly represented that it desires to so operate 
‘pending construction of the facilities authorized by 
the construction permit.’ ” 

Thereafter, pursuant to Section 309 (c) of the Communi¬ 
cations Act of 1934, as amended, various protests were 
filed against the Commission’s action granting Spartan’s 
request for STA. On February 2, 1954, Sterling Telecast¬ 
ing Company (hereinafter referred to as “Sterling”), 
permittee of UHF Station WSCB in Spartanburg, filed its 
protest to that action. (R. 59) On February 16, 1954, 
Hall filed a “Petition Protesting Grant and for Prelim¬ 
inary Order Staying Grant” (hereinafter referred to as 
“Hall’s Protest to STA”). (J. App. 9) On February 19, 
1954, WGVL filed its protest directed against the same ac¬ 
tion. (J. App. 56) 

By separate Memorandum Opinions and Orders released 
February 18, 1954 (R. 161), March 4, 1954 (J. App. 
95), and March 5, 1954 (J. App. 103), the Commission 
denied the Protests respectively of Sterling, Hall and 
WGVL, holding that the protestants were not parties in 
interest entitled to protest the action granting the STA 
to Spartan, within the meaning of Section 309 (c) of the 
Communications Act of 1934, as amended. 4 The action 
denying Hall’s Protest to STA was taken with Commis- 

4 Since the same reasons were later given by the Commission in its later 
Opinions and Orders (under review herein) deriving the Hall protest to the 
grant of MP to Spartan, those reasons will be discussed below in connection 
with the discussion of the Protest to MP. 
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sioner Bartley dissenting and Commissioner Hennock not 
participating. 

On March 8, 1954, the Commission released an Order, 
(R. 227) Commissioner Bartley dissenting, denying a Peti¬ 
tion for Immediate Stay Pending Judicial Review Pro¬ 
ceedings, filed March 4, 1954, by Hall. (R. 212) 

C. The Judicial Review Proceedings Resulting in the Stay of 

Commission's Grant of STA 

On March 9,1954, Hall filed a Petition for Review (Case 
No. 12,125), and on March 13, 1954, he filed a Notice of 
Appeal (Case No. 12,137) in this Court, seeking judicial 
review of the Commission’s actions granting the Spartan 
STA and denying Hall’s protest. On March 10, 1954, and 
March 15, 1954, respectively, "WXxVL similarly filed a 
Petition for Review, 5 (Case No. 12,142) and Notice of 
Appeal, (Case No. 12,139) in this Court addressed to the 
said grant of STA and to the action denying its protest. 
Both Hall and WGVL filed with the Court Motions for 
Temporary Relief, requesting a stay of the effectiveness 
of the Commission’s action granting to Spartan the author¬ 
ization for the alleged interim station on Paris Mountain. 
These Motions •were opposed by the Commission and by 
Spartan upon the ground, among others, that there was not 
a reasonable likelihood of Appellants’ success on the merits 
because they were not parties in interest for the same 
reasons stated in the Commission’s Opinions denying their 
protests. 

On March 26,1954, after oral argument on these Motions, 
the Court entered orders granting the Motions and staying 
the effectiveness of the Commission’s Order granting the 
STA to Spartan for the Paris Mountain operation. 

* The Petitions for Review were later dismissed on Motions of the United 
States and the Commission, which were not opposed by Hall and WGVL. 
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D. The Proceedings Pertaining to the Permanent Paris 
Mountain Authorization 

On April 1, 1954, six days after issuance of the Court’s 
stay order, Spartan wrote the Commission surrendering 
the ST A for the Paris Mountain station. (R. 235) On 
April 6, 1954, Spartan filed an application for modifica¬ 
tion of permit (MP). (R. 237) Under this application, 
Spartan openly proposed to abandon the construction 
and operation of the station on Hogback Mountain origi¬ 
nally authorized, and to construct a permanent station on 
Paris Mountain at the same location as the operation 
authorized under the ST A stayed by this Court’s order of 
March 26, 1954. The operation proposed differed from 
the alleged “interim” station in that a slightly higher 
over-all antenna height was proposed for the “interim” 
station and effective radiated power of 200 kw w*as proposed 
for the permanent station as compared to 51 kw for the 
“interim” station. (J. App. 177) 

On April 9,1954, Hall filed with the Commission a plead¬ 
ing entitled “Notification of Interest and Intention to File 
Objections” to the Spartan application for MP. (R. 277) 
Hall expressly requested that he be afforded a period of 
thirty days for the filing of objections, under Section 
309(b) of the Communications Act, 6 which would show 
why a grant of the Spartan application for MP should not 
be made. 7 (R. 279) 

On April 14, 1954, Hall filed a written request with the 
Commission, pursuant to Section 0.206(d) of the Com¬ 
mission’s Rules, to be permitted to examine the network 
affiliation agreement which Spartan had entered into wdth 
CBS, and had filed with the Commission. Hall pointed out 
that examination of that agreement was desired in con¬ 
nection with the preparation of the objections which Hall 

« The Commission has no procedural rule prescribing the time limits for the 
filing of objections by parties in interest under Section 309(b). 

^ This request was never acted upon by the Commission, nor was it even 
referred to in the Commission’s later Memorandum Opinion granting the 
Spartan application for MP. 
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had previously advised the Commission would be filed. 8 
(J. App. 111-112) 

On April 26, 1954, after it was learned that action might 
be taken on the Spartan application for MP without any 
prior disposition of Hall’s pending requests, (J. App. 179- 
180) Hall filed a pleading entitled “Objections to Grant 
and Request for Revocation of Construction Permit”. 
(J. App. 123) On the same date, WGVL filed with the 
Commission a “Petition to Designate for Hearing”, the 
Spartan application for MP. (R. 18) In these plead¬ 
ings, Hall and WGVL recited the previous proceedings 
before this Court and the Court’s action staying the 
STA grants and set forth facts and reasons why a grant 
of the Spartan application for MP could not properly be 
found by the Commission to be consistent with specified 
provisions of law and of the Commission’s Rules, why 
Spartan lacked the requisite qualifications to be a licensee 
and why a grant would not serve public interest, conven¬ 
ience or necessity. (J. App. 113, 123) Hall further urged 
that the alleged misrepresentations to the Commission by 
Spartan and its lack of intention to construct a station on 
Hogback Mountain were grounds for proceedings to revoke 
the permit originally granted to Spartan for construction 
of the Hogback Mountain station. (J. App. 123) No op¬ 
position was filed by Spartan to these pleadings. (J. App. 
182) 

On April 30, 1954, the Commission, by action of five 
Commissioners, two of whom (Commissioners Hennock and 
Bartley) dissented, granted the Spartan application for 
MP. The Commission in the Memorandum Opinion taking 
such action denied Hall’s and WGVL’s objections giving 
as the reason that no substantial reasons had been ad¬ 
vanced “which would justify refusal to grant the subject 
application at this time”. (J. App. 130) 

8 On March 11, 1954, the Commission had denied a similar request by 
Hall for examination of the CBS affiliation agreement in connection with 
Hall’s Motion for Stay then pending in this Court in Case No. 12,137. 
(J. App. 110). 
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On May 3,1954, Hall filed with the Commission a “Peti¬ 
tion for Immediate Ex Parte Stay”. (R. 353)® On the 
same day, WGVL filed with the Commission a Motion for 
Temporary Relief. (R. 350) On May 5, 1954, the Com¬ 
mission entered an order denying these petitions. (J. App. 
138) On May 6, 1954, WGVL filed its Protest to MP. 
(J. App. 138) 

Shortly after the cancellation of the Spartan ST A namely 
on April 15, 1954, the Commission moved to dismiss as 
moot the appeals in Case Nos. 12,137 and 12,139 the pro¬ 
ceedings in which the Courts stay of the grant of ST A 
had been issued. The Commission recited the cancellation 
of the STA and the filing of the Spartan application for 
MP. Hall and WGVL responded to the Motions to Dismiss, 
pointing out that the new application for MP involved 
substantially the same factual and legal situation as the 
STA, and advising the Court that notice had been given 
to the Commission of the intention to file objections to 
grant of this new application. 

The Commission’s action of April 30, 1954 granting the 
Spartan application for MP w T as taken while the Appeals 
in 12,137 and 12,139 were still pending since no action had 
been taken on the Commission’s Motions to Dismiss. On 
May 1,1954, Hall filed in Case No. 12,137 a Motion to Defer 
Action on the Commission’s pending Motion to Dismiss 
and WGVL filed in Case No. 12,139 an Answer to the 
Motion to Dismiss. These pleadings were opposed by the 
Commission on May 10, 1954. On May 17, 1954, Hall filed, 
in this Court, a Notice of Appeal (Case No. 12,230) and a 
motion to stay the effectiveness of the Commission’s action 
granting the Spartan MP. (Case No. 12,230) 

9 No action was taken by the Commission on Hall’s reauest of April 15, 
1954, to examine the affiliation agreement of Spartan witn CBS until May 
4, 1954, the day after Hall filed his Petition for Immediate Ex Parte Stay, 
at which time Hall’s counsel received a letter from the Secretary of the 
Commission, refusing the said request. The reason given for such refusal 
was that the Commission had, on April 30, 1954, granted the application of 
Spartan for modification of CP after allegedly considering Hall’s pleadings. 
It was stated that since “the matter with respect to which inspection was 
requested has been decided by the Commission, your request has been ren¬ 
dered moot”. (J. App. 135). 
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On June 1, 1954, Hall filed his Protest to MP (J. App. 
161), the substance of which will be described below. 10 
By Memorandum Opinion and Order adopted June 3, 1954, 
released June 4, 1953, the Commission, with Commissioner 
Hennock dissenting, denied WGVL’s Protest to MP (J. 
App. 150) upon the ground that WGVL was not a ‘‘party 
in interest”. 

On June 22, 1954, WGVL filed in this Court a Notice of 
Appeal and a Motion to stay the effectiveness of the Com¬ 
mission’s grant of MP to Spartan (Case No. 12,284). The 
motions for stay were opposed by the Commission and by 
Spartan. 

By Memorandum Opinion and Order adopted on June 30, 
1954, and released on July 2, 1954, the Commission, with 
Commissioners Hennock and Bartley dissenting, denied 
Hall’s Protest to MP. (J. App. 201) 

By Order dated July 9, 1954, this Court, having previ¬ 
ously heard oral argument on Hall’s and WGVL’s Motions 
for Temporary Relief in Case Nos. 12,230 and 12,284 and 
on the Commission’s Motions to Dismiss in Case Nos. 
12,137 and 12,139, stayed the effectiveness of the Commis¬ 
sion’s Order of April 30, 1954, pending the disposition of 
the pending appeals. In a separate Order of the same 
date, the Court acting sua sponte, consolidated the appeals 
in Case Numbers 12,137, 12,139, with the appeals in Case 
Nos. 12,230 and 12,284. In a further order of the same 
date this Court denied the Motions of the Commission to 
dismiss the Appeals in Case Nos. 12,137 and 12,130, without 
prejudice to renewal of such motions for consideration at 
the time the consolidated appeals are heard on the merits. 

On July 30, 1954, Hall filed a Notice of Appeal (Case 
No. 12,356) in this Court seeking judicial review of the 
Commission’s actions granting the Spartan MP and deny¬ 
ing Hall’s Protest to MP. 

10 On June 29, 1954, twenty-eight days after the filing of Hall’s Protest to 
MP, and two days before the last date for Commission action on said Protest, 
Spartan mailed to Hall’s counsel and filed with the Commission an Opposi¬ 
tion to the Protest. This Opposition was filed 18 days after the latest 
date upon which it could legally be filed under Section' 1.730 of the Com¬ 
mission’s Buies. 
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By order dated August 13, 1954, the Court granted a 
motion of the Commission to consolidate Hall’s Appeal in 
Case No. 12,356 with the Appeals in Case Nos. 12,137, 
12,230, 12,139 and 12,284 for the purpose of filing the 
record, briefs, joint appendix and hearing. 

Pursuant to a stipulation entered into by the parties and 
filed on September 16, 1954, this Court by Order dated 
September 22, 1954, dismissed the Appeals in Case Nos. 
12,137, 12,230 and 12,139, and ordered that the Court’s 
order entered July 9, 1954, staying the effectiveness of the 
Commission’s Order of April 30, 1954 be made effective 
in Case No. 12,356. As a result of the foregoing, the only 
Appeals presently pending for determination are the Hall 
and WGVL Appeals pertaining to the Commission’s Ac¬ 
tions granting the Spartan application for MP and denying 
Hall’s and WGVL’s Protests of said grant. 

E. Hall's Protest of Commission Grant of MP 

The verified Protest to MP filed on June 1, 1954 by 
Hall (J. App. 161), together with pertinent allegations in 
the previous Protest to ST A (J. App. 9) relied upon, 
set forth the basis upon which it was claimed that Hall 
was a party in interest to the action protested. It was 
alleged, in substance, as follows: 

(1) Hall owns and operates television station WAIM-TV 
an existing UHF station in Anderson, in which he had 
invested sums in excess of $200,000. WAIM-TV has been 
an affiliate of CBS under an agreement by which network 
programs of CBS would be broadcast over said station. 
Hall’s station derived and would derive revenues from the 
CBS network programs sponsored by advertisers and 
broadcast over that station. In addition, other national 
and local advertisers are induced to place their advertising 
on Hall’s station because the excellence of the CBS pro¬ 
grams available under that agreement would attract sub¬ 
stantial viewing audiences. (J. App. 10, 22-23) 
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(2) As a UHF station, Hall’s station has been and con¬ 
tinues to be confronted with well-known problems of over¬ 
coming competitive handicaps which favor VHF stations 
such as that authorized to Spartan under the grant pro¬ 
tested. Such problems include the problem of conversion 
of receivers for UHF reception, and the handicap of the 
tremendously greater coverage presently available to 
VHF stations than is available to UHF stations because 
of the unavailability to UHF stations of the necessary 
equipment to achieve a comparable coverage. (J. App. 23) 

(3) Spartan obtained a CBS network affiliation immedi¬ 
ately following the Commission’s grant of the authoriza¬ 
tion to construct and operate an alleged temporary sta¬ 
tion on Paris Mountain. (J. App. 21) Since CBS pro¬ 
grams would now be available to that station, which had 
broad coverage overlapping the area served by Hall’s sta¬ 
tion, national advertisers sponsoring CBS programs who 
would otherwise select Hall’s station, would now select 
Spartan’s station instead as the outlet in that area for 
the broadcast of such programs. Consequently, the reve¬ 
nues theretofore obtained and future revenues otherwise 
obtainable by Hall’s station from the sponsorship of such 
programs would be diverted from Hall’s station to Spar¬ 
tan’s station. (J. App. 23-24, 25-26) In addition, because 
the programs of the CBS network have a great popular 
appeal, local advertisers and non-network (spot) national 
advertisers would also prefer to place their advertising 
on Spartan’s station because of the greater viewing audi¬ 
ences thus available for their advertising messages. (J. 
App. 25-26) 

(4) Actual revenue losses suffered by Hall’s station as 
a result of these circumstances were detailed in verified 
attachments to Hall’s Protest. (J. App. 47-55,191,199-200) 
It was shown that these losses, alleged under oath to be 
attributable to the direct competition to Hall’s station 
from the Paris Mountain operation, were as follows: 
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(a) Period Jan. 18 to Feb. 1, 1954: Eleven rejections 
by advertising agencies and accounts with a resulting total 
loss of revenue in the amount of $9,548.50; loss of adja¬ 
cency national spot income in the amount of $30,888.00; 
cancellation of national spot account in the amount of 
$6,764.00; cancellation of local advertising accounts in the 
amount of $12,441.20. 

(b) Period Feb. 1 to Feb. 13, 1954: Loss of revenue 
from network accounts, together with national and regional 
spot accounts in the amount of $2,101.16; 

(c) Period Feb. 13 to May 10, 1954: Loss of revenue 
from network accounts, together with national and regional 
spot accounts in the amount of more than $1000 per week. 

The injury which Hall would suffer as a result of the 
grant of MP to Spartan for the Paris Mountain location 
that he would not have suffered under the original grant 
of CP for Hogback Mountain, was further alleged by Hall 
in his Protest to MP as follow’s: 

(1) After Spartan received its original grant of CP 
for Hogback Mountain, it was unsuccessful in obtaining 
a CBS affiliation to broadcast CBS programs over the 
station authorized at that location, for the reason that 
Station WBTV, Charlotte, North Carolina, was affiliated 
with CBS, and the broadcast of such CBS programs from 
the Hogback Mountain operation would result in duplica¬ 
tion of those programs in a substantial portion of the 
area served by WBTV. (J. App. 24, 184-185) 

(2) In order to obtain a CBS affiliation, Spartan se¬ 
lected the site at Paris Mountain and requested the so- 
called STA for interim operation, and thereafter the MP 
for permanent operation, for the reason that the broad¬ 
cast of CBS programs from a station at a location further 
removed from Charlotte than Hogback Mountain and wdth 
a smaller service area would not result in the undesired 
duplication of those programs in substantial areas. Spar¬ 
tan took no steps, after obtaining its original grant of 
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CP, to construct the station on Hogback Mountain au¬ 
thorized therein. (J. App. 24, 184-185) 

(3) The continuance of Spartan’s CBS affiliation is de¬ 
pendent upon the location of Spartan’s station at a site 
which will not result in substantial overlap of that station 
with the service area of CBS’s Charlotte affiliate, WBTV. 
(J. App. 184-185) 

(4) In addition, a verified engineering study made part 
of Hall’s protest showed that under the Paris Mountain 
operation authorized in the MP, greater signal strength 
would be provided to 1560 square miles, or 68% of the 
entire area served by Hall’s station, than would have 
been provided under operation authorized in the original 
permit for the Hogback Mountain operation. 

The facts, matters and things alleged in Hall’s Protest 
to MP in support of the request that the Spartan appli¬ 
cation should be designated for hearing upon specified 
issues 11 were, in summary, as follows: 

(1) Spartan deliberately misrepresented to the Com¬ 
mission, on January 13, 1954, that the station on Paris 
Mountain for which a special temporary authorization was 
requested was to be a “temporary” or “interim” station 

ii These issues were as follows (J. App. 190-191): 

(a) To determine whether a grant of the application of Spartan Ra¬ 
diocasting Company would contravene the requirements of Section 3.607 
of the Commission’s Rules, the principles of a fair, efficient and equitable 
distribution of television broadcast facilities specified in Section 307(b) 
of the Act, and the principles upon which the assignment of television 
broadcast channels has been made by the Commission; 

(b) To determine whether a grant of such application would result 
in a monopoly of television service, or would impair the ability of au¬ 
thorized existing or prospective UHF stations in tne Spartanburg, Green¬ 
ville and Anderson areas to compete effectively with the station pro¬ 
posed by Spartan in said application or to deprive the public of the 
service of such stations. 

(c) To determine whether Spartan misrepresented the temporary na¬ 
ture of, or concealed material facts with respect to, the operation proposed 
in its request for special temporary authorization granted by the Com¬ 
mission on January 27, 1954, and whether in the light of the facts 
adduced, Spartan possesses the requisite qualifications to be a permittee 
or licensee of a television broadcast station. 

(d) To determine whether, in the light of the facts adduced upon the 
foregoing issues, public interest, convenience or necessity would be served 
by a grant of said application. 


pending completion of construction of the Hogback Moun¬ 
tain station authorized in its then outstanding CP. The 
Commission, by its own finding in its Memorandum Opinion 
granting said STA, expressly relied upon that misrepre¬ 
sentation in making that grant. Contrary to Spartan’s 
assertions to the Commission, it was Spartan’s plan and 
intent to utilize the STA procedure to enable it to make 
substantial expenditures for a permanent station on Paris 
Mountain, and having constructed such station, to request 
later a permanent modification of permit. (J. App. 172, 
184-185) 

(2) Spartan’s Paris Mountain station would not render 
service to the areas intended to be served by the assign¬ 
ment of Channel 7 to Spartanburg. (J. App. 186-187) 

(3) Spartan’s Paris Mountain station will, contrary to 
the purposes of the assignment of that channel, render 
service of a superior technical nature to the communities 
and areas to serve which separate channels were assigned 
by the Commission. The location of the Spartan station 
would result in programming over that station designed 
primarily for Greenville and the Greenville market area. 
(J. App. 186-187) 

(4) Operation by Spartan of its proposed station on 
Paris Mountain will result in monopoly in the rendition of 
television service in the Greenville, Spartanburg and An¬ 
derson areas, because of threatened destruction of now- 
existent competitive UHF stations, including Hall’s sta¬ 
tion, and because additional UHF stations for which chan¬ 
nels have been assigned in said communities would not be 
established, with resultant loss of adequate competitive 
and diversified local program service to the public. (J. 
App. 187) 

F. The Rationale of the Commission's Decision Denying 

Hall's Protest 

As we understand the reasoning in the Commission’s 
Memorandum Opinion denying Hall’s Protest to MP (J. 
App. 201), it appears to be as follows: 
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(1) In order to establish that Hall was a party in 
interest to the Paris Mountain authorization, Hall "was 
required to show that the financial injury alleged was not 
injury which would have resulted to Hall from the opera¬ 
tion previously authorized in the original permit. 

(2) The Commission found that the signal strength 
from the Paris Mountain operation to the city of Ander¬ 
son, in which Hall’s station is located, would be “sub¬ 
stantially the same” as the signal strength which w-ould 
have been received in Anderson from the previously pro¬ 
posed Hogback Mountain operation. 

(3) The Commission further found that Anderson would 
have received a “principal city signal” from the previ¬ 
ously proposed Hogback Mountain operation and Anderson 
would also receive a “principal city signal” from the 
Paris Mountain operation. 12 

(4) “So far as any computation of signal strength 
may provide a guide to the existence of competitive in¬ 
jury”, the Commission concluded from its findings as to 
the respective signal strengths from the Hogback and 
Paris Mountain operations, that such competitive injury 
to Hall “w^as to be expected” from the previously proposed 
Hogback Mountain operation. 

(5) Hall was not a “person aggrieved or whose inter¬ 
ests were adversely affected” within the holding of Fed¬ 
eral Communications Commission v. Sanders Brothers 
Radio Station , 309 U.S. 470, because the findings as to 
signal strength indicated that Hall would not receive com¬ 
petition from a new licensee in the same community. 

(6) Nor in the Commission’s view did the allegations 
in Hall’s protest pertaining to Spartan’s acquisition of 

12 The Commission also pointed out by footnote that the * * Grade A and 
Grade B ’ ’ contours of the Paris Mountain operation would be within the 
same respective contours of the formerly authorized Hogback Mountain 
operation but it is not at all clear whether this was relied upon by the Com¬ 
mission in concluding that no additional injury would result to Hall under 
the authorization protested. We assume herein that it did. 
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an affiliation by virtue of the Paris Mountain authoriza¬ 
tion establish that Hall suffered injury as a result of that 
authorization. The Commission gave two reasons for 
this view: 

(a) Hall’s allegations were based only upon his 
own “speculation” that it was the changed location 
of the transmitter site which motivated CBS to give 
the affiliation. 

(b) In any event, these allegations were not material 
because Spartan’s ability to obtain the affiliation 
depended only upon private negotiations and was in 
no way directly or proximately related to the grant 
for Paris Mountain made by the Commission. This 
was particularly true since nothing in the Commis¬ 
sion’s Buies made it more or less possible for Spartan 
to obtain an affiliation. 

In reaching the foregoing conclusions, the Commission 
relied upon the identical position it had taken in denying 
Hall’s previous Protest to the grant of STA. With re¬ 
spect to this Court’s action in issuing a stay of the Com¬ 
mission’s previous grant of STA upon Hall’s appeal and 
motion in Case No. 12,137, the Commission recognized that 
such action 

“may have involved a determination by the Court that 
inter alia , in that situation where the authorization 
permitted operation as well as construction, Wilton 
E. Hall had made a showing of injury.” 

The Commission, however, stated that this Court had made 
no determination “upon a final hearing that the protestant 
has met the requirements of Section 309(c),” and that 
it was the Commission’s duty in the absence of such deter¬ 
mination to make the required finding as to whether Hall 
had shown himself to be a party in interest. 

The Commission, in its Opinion, stated that in view of 
its decision that Hall was not a “party in interest”, it 
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was unnecessary to comment upon the facts, matters and 
things relied upon in support of his Protest. 

In her dissent, Commissioner Hennock referred to the 
reasons given in her dissent denying the WGVL Protest 
to MP. (J. App. 208) In substance, it was her view 
that Section 309(c) does not require a showing of “new 
injury” resulting from a grant of a modification of permit, 
and that in any event, new injury had been shown. Com¬ 
missioner Bartley, in his dissent, referred to his past dis¬ 
sents to grants by the Commission of protests and stated: 

“There, on weak grounds, the Commission allowed the 
protests, whereas here on substantial grounds, it denies 
the protest. The instant protest, in my opinion, is 
precisely the kind of situation the Congress had in 
mind when it provided a 309(c) protest hearing.” 

STATUTES INVOLVED 

The relevant parts of statutes involved here are set 
forth as an Annex hereto. These are Sections 308(a), 
309(a) and (c), and 310(b) of the Communications Act 
of 1934, 48 Stat. 1064, as amended July 1952, 47 U.S.C. 
151 et seq. 

STATEMENT OF POINTS 

The Commission erred as a matter of law and acted 
arbitrarily and capriciously in failing to find that Hall had 
alleged facts showing that he would suffer financial injury 
as a result of the Commission’s authorization modifying 
the Spartan construction permit to change the proposed 
location of its station from Hogback Mountain to Paris 
Mountain in that 

(a) The Commission erred in construing Section 309(c) 
as requiring that a showing must be made that “new 
injury” would result from the Paris Mountain author¬ 
ization “which was not to be expected” from the prior 
Hogback Mountain authorization. 
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(b) Assuming arguendo that the new injury test is 
valid, the Commission improperly concluded that Hall's 
protest did not meet that test since the factual allegations 
of injury set forth by Hall plainly and unequivocally 
established the causal relationship of such injury to the 
authorization protested. 

SUMMARY OF ARGUMENT 

I 

The Commission denied Hall’s pretest to the modifica¬ 
tion of permit which authorized Spartan to change the 
location of its proposed station from Hogback Mountain 
to Paris Mountain on the threshold ground that Hall had 
failed to establish that it had standing to protest under 
Section 309(c). In arriving at this conclusion the Com¬ 
mission invoked the test of “new injury”. It is the Com¬ 
mission’s position that unless a protestant can establish 
that the alleged injury would not have resulted under 
some prior authorization it does not acquire the status of 
a party in interest under Section 309(c). Thus, the Com¬ 
mission denied Hall’s protest because, in its view, the 
financial injury to Hall resulting from the Paris Mountain 
authorization “was to be expected” from the Hogback 
Mountain authorization. 

The “new injury test” relied upon by the Commission as 
the basis for the denial of Hall’s protest is clearly invalid. 
This test is inconsistent with the definition of the term 
“party in interest from an economic standpoint” laid down 
by the Supreme Court in Sanders Brothers Radio Station 
v. Federal Communications Commission , 309 U.S. 470, later 
judicial decisions, the Communications Act Amendments 
of 1952, and the Commission’s own decisions. 

In the Sanders Case the Commission laid down a simple 
and pragmatic definition of the term party in interest: 
“one likely to be financially injured by the issue of a 
license”. The Supreme Court there rejected the narrow 
view of the appellate provisions of the Communications 
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Act urged by the Commission and held that the term 
“persons aggrieved or adversely affected” should be given 
“substantial effect”. And in subsequent decisions the 
Courts have consistently rejected attempts to deprive the 
term party in interest of “substantial effect”. Thus, this 
Court has in two cases squarely repudiated the “new 
injury” test when it was urged by the Commission as a 
basis for denying the right of protest to an existing station. 
Radio Station WOW, Inc. v. Federal Communications 
Commission, 87 App. D.C. 226, 184 F. 2d 257; and Camden 
Radio Inc. v. Federal Communications Commission, 
App. D.C. , F. 2d , Case Nos. 11,833 and 11,871, 
decided July 15, 1954. Moreover, in Van Curler Broad¬ 
casting Corp., 11 RR 215, decided only two months after 
the denial of Hall’s Protest, the Commission itself has 
repudiated the test of “new injury”. In that case, also 
involving a protest of a modification of permit of an 
existing station, the issue of the protestant’s failure to 
show new injury was squarely raised, and the Commission 
completely ignored the issue and without making any 
finding that new injury had been shown, nevertheless 
granted the protest. 

Further the imposition of a “new injury” test would 
nullify the provisions of Section 309(c) which are made 
applicable to renewal and transfer authorizations. For 
with respect to such authorizations it would appear that, 
under the Commission’s view, a protest could not lie since 
the alleged economic injury is “to be expected” from the 
authorization sought to be renewed or transferred. 

In any event it is patently illogical and fallacious to 
seek to apply a requirement of a showing that the injury 
now alleged was not to be expected under the prior con¬ 
struction permit under which not only was construction 
never even commenced but a question was raised by the 
protest as to whether Spartan even intended to construct 
under that authorization. 
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II 

Assuming arguendo that the “new injury’’ test imposed 
by the Commission is a valid one for determining standing, 
the detailed and factual allegations in Hall’s protest estab¬ 
lished that the injury which he allegedly sustained resulted 
directly from the Paris Mountain authorization and “wa* 
not to be expected” under the prior authorization; and the 
Commission’s denial of his protest was based on a callous 
and calculated disregard of the factual matters alleged in 
the protest which established the necessary causal rela¬ 
tionship. 

In detailed and specific allegations of fact, Hall set out 
the nature and extent of the economic injury which he 
sustained as a result of the Paris Mountain authorization. 
In brief summary, Hall alleged that Spartan was unable to 
obtain a CBS affiliation at Hogback Mountain; that it 
obtained an authorization for the Paris Mountain opera¬ 
tion in order to obtain such affiliation; that Spartan did 
in fact obtain a CBS affiliation as a result of this new 
authorization; that the affiliation of Spartan with CBS 
made possible by such authorization resulted in the loss 
to Hall of specified advertising accounts and was certain 
to cause additional losses with consequent jeopardy to the 
continued operation of Hall’s station. 

The Commission arbitrarily characterized these detailed 
factual allegations, submitted under oath, as “speculation” 
and refused to accord them any weight. The Commission’s 
decision rests solely upon a finding that the signal strength 
from the Paris Mountain operation to the city of Anderson 
would be “substantially the same” as the signal strength 
that would have been provided to the city under the Hog¬ 
back Mountain authorization. Upon this finding, the Com¬ 
mission erroneously presumed conclusively that Hall could 
not have suffered “new injury” from the Paris Mountain 
authorization despite any fact that Hall might and did 
allege to the contrary; and, since the Commission ignored 
verified engineering facts in the protest showing that the 
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signal strength increases pertained not merely to the city 
of Anderson but to 68% of Hall’s service area, even its 
finding that the signal strength would be “substantially 
the same” rested on a tenuous premise. 

The arbitrary and capricious nature of the Commission’s 
decision was further manifest in its holding that Hall’s 
injury was not the “direct or proximate” result of the 
Paris Mountain authorization because the acquisition of 
a network affiliation is a “... matter of private determina¬ 
tion”. This standard reduces the entire concept of party 
in interest to an absurdity! For this position would de¬ 
stroy the entire Sanders doctrine and the right of anyone 
to protest a grant upon economic grounds since it is 
equally true that all advertising contracts are matters of 
“private determination”, and it is impossible to conceive 
of any protest based on economic injury which does not 
flow from acquisition of advertising contracts by the 
grantee and loss of such contracts by the protestant. 

ARGUMENT 

I 

ASSUMING ARGUENDO THAT HALL'S PROTEST FAILED TO 
ALLEGE FACTS SHOWING THAT THE INJURY ALLEGED 
"WAS NOT TO BE EXPECTED" FROM OPERATION UNDER 
THE PRIOR HOGBACK MOUNTAIN AUTHORIZATION. THE 
COMMISSION ERRED AS A MATTER OF LAW IN REQUIR¬ 
ING SUCH A SHOWING OF "NEW INJURY" AS THE TEST 
FOR DETERMINING WHETHER HALL WAS A PARTY IN 
INTEREST. 

Section 309(c) of the Communications Act of 1934, as 
amended, provides in pertinent part: 

“When any instrument of authorization is granted 
by the Commission without a hearing as provided in 
subsection (a) hereof, such grant shall remain subject 
to protest as hereinafter provided for a period of thirty 
days. During such thirty-day period any party in 
interest may file a protest under oath directed to such 
grant and request a hearing on said application so 
granted. Any protest so filed shall contain such alle- 
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gations of fact as will show the protestant to be a party 
in interest and shall specify with particularity the 
facts, matters, and things relied upon, but shall not 
include issues or allegations phrased generally. The 
Commission shall, within fifteen days from the date of 
the filing of such protest, enter findings as to whether 
such protest meets the foregoing requirements and if 
it so finds the application involved shall be set for 
hearing upon the issues set forth in said protest, to¬ 
gether with such further specific issues, if any, as may 
be prescribed by the Commission . . .” 

The foregoing provision was included as part of the 
comprehensive amendments to the Communications Act 
enacted by Public Law 554 of the 82nd Congress, known 
as “Communications Act Amendments, 1952 ”. 13 It is clear 
from the legislative history of Section 309(c) that it was 
designed to assure to persons having standing to obtain 
judicial review of Commission action under Section 402(b) 
of the Communications Act the right to assert and obtain 
an administrative hearing before the Commission with 
respect to the application to which the right of appeal 
attached. Thus, the Senate Report (S. Rep. No. 44, supra , 
at p. 8) in discussing the provisions of Section 309(c) 
stated in part: 

“Specifically, the amendment here proposed will 
make it possible, as at present, for the Commission 
to grant any application without hearing if convinced 
from ex parte examination that the statutory standard 
will be served thereby. It will, however, provide a 
method whereby any person, who has the right to 
challenge the legality or propriety of such a grant by 
appeal from the Commission’s decision, can make his 
complaint first before the Commission—a guaranty 
which the present law does not contain.” 

is The new amendments were characterized in the Senate Report on the 
bill (S. Rep. No. 44, 82nd Cong., 1st Sess. P. 1) as dealing “solely with the 
structure of the Commission and its administrative and appellate procedures. 
This entire field has been the subject of severe criticism by special investigat¬ 
ing Committees of the Congress and is currently the subject of study by a 
Subcommittee of this Committee and by a House Committee.” 
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While no definition of the term “party in interest’’ was 
set forth in the statute, it is clear from the legislative 
history that it was to be considered synonymous with the 
term “person aggrieved or whose interests are adversely 
affected” used in Section 402(b) of the Communications 
Act. Thus, the Report of the Senate Committee states: 

“Fear has been expressed that use of ‘parties in 
interest’ might make possible intervention into pro¬ 
ceedings by a host of parties who have no legitimate 
interest but solely with the purpose of delaying license 
grants winch properly should be made. The Com¬ 
mittee does not so construe the term ‘party in inter¬ 
est’; ‘parties in interest’ because of electrical inter- 
ence are fixed and defined by the Supreme Court 
decision in the KOA case (319 U.S. 239) and the Com¬ 
mission’s rules and regulations; ‘parties in interest’- 
from an economic standpoint are defined by the 
Supreme Court decision in the Sanders Case, 309 U.S. 
470. ” 1 ‘* 

The definition of the term “parties in interest from an 
economic standpoint” as laid down by the Supreme Court 
is a simple one: “one likely to be financially injured by 
the issue of a license.” Federal Communications Com¬ 
mission v. Sanders Brothers Radio Station , 309 U.S. 470. 

It is indisputable that, whatever economic injury, if 
any Hall might have suffered if Spartan had proceeded to 
construct the station on Hogback Mountain authorized in 
the original CP the allegations in his protest to the 
Spartan MP clearly showed that Hall w’ould suffer serious 
financial injury as a result of Spartan’s construction and 
operation of a station on Paris Mountain. Thus, examina¬ 
tion of the sworn allegations in Hall’s Protest to MP com¬ 
pels the acceptance of the following as facts: 

(1) The Paris Mountain station wrould render service 
to all of the areas, including the city of Anderson, served 
by Hall’s station. (J. App. 192-197) 


14 S. Rep. No. 44, 82nd Cong., 1st Sess. p. 8. 
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(2) Spartan’s Paris Mountain station will be in direct 
competition for national (network and spot), regional and 
local advertising revenues. (J. App. 191) 

(3) Because of the expected establishment of the Paris 
Mountain station, advertising accounts already placed on 
Hall’s station which would have yielded to Hall substan¬ 
tial revenues, were terminated and such revenues were lost 
and new advertising accounts which would otherwise haw 
been obtained by Hall and would have yielded to him addi¬ 
tional substantial revenues were refused by advertisers 
w’ho advised Hall’s agents they expected to place these 
accounts on the Paris Mountain station. (J. App. 22-25, 
48-53, 191, 199-200) 

(4) As of May 10, 1954, these revenue losses to Hall’s 
station had exceeded $71,000. (J. App. 48-53, 199-200) 

(5) Construction and operation of the Paris Mountain 
station w’ould cause Hall’s station to continue to lose 
substantial advertising accounts, (J. App. 23-26) and the 
serious economic injury thus caused threatened to force 
termination of Hall’s television operations and jeopardize 
Hall’s investment in excess of $200,000. (J. App. 23-24, 
26-27, 191) 

As has been pointed out above, the test laid down by the 
Supreme Court in the Sanders case, for determining w’ho 
are “parties in interest from an economic standpoint,” is 
a perfectly simple one: “One likely to be financially in¬ 
jured by the issue of a license”. It is clear from such of 
the facts alleged in Hall’s Protest as are outlined above, 
that, whatever the injury to Hall might have been if 
Spartan had proceeded to construct and operate the sta¬ 
tion on Hogback Mountain authorized in the original CP, 
serious financial injury of a very specific nature w’ould 
inevitably, and did actually, result to Hall because of the 
Paris Mountain operation. And the Paris Mountain opera¬ 
tion could come into being only by the issue of an author¬ 
ization by the Commission. Relating these simple facts, 
therefore, to the Supreme Court’s simple formula, it is 
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undeniable that Hall was more than likely to be financially 
injured by the Commission’s issue of the “license” for the 
Paris Mountain operation. 

It is clear that, even without the other allegations in 
his protest which clearly established that the injury alleged 
flowed directly and solely from the Paris Mountain author¬ 
ization and which negated the possibility that that injury 
would have resulted from the Hogback Mountain operation, 
Hall went much further—and detailed with greater par¬ 
ticularity—the nature and extent of the economic injury 
which he sustained from the operation authorized under 
the grant protested than the Supreme Court required in 
the Sanders Case. For, in the Sanders Case standing to 
obtain appellate review vras upheld on the basis of allega¬ 
tions to the effect that the appellant there was a licensee 
engaged in broadcasting; that the Commission granted an 
application for a competing station; and that the operation 
as proposed would necessarily result in loss of revenue 
so as to impair its service and ability to render proper 
service in the public interest. 

But the Commission was apparently dissatisfied with 
the plain meaning of the simple test laid dowm in Sanders , 
and as a basis for denying the protests to the grant of 
MP, invoked the test which, for convenience, may be 
referred to as the “new injury” test for determining 
whether the status of “party in interest” was established. 
Under the “new injury test”, the protests to the Spartan 
MP were in effect denied for the reason that, in the Com¬ 
mission’s view, Hall had failed to disprove that the finan¬ 
cial injury allegedly flowing from the Paris Mountain 
grant, “was to be expected” from the Hogback Mountain 
operation which was abandoned. As will be shown in Point 
II below, the sworn facts in Hall’s protest did, in fact, 
meet in every respect even this rigid test. 

But even if it be assumed arguendo that the Commis¬ 
sion properly found that all of the injury alleged “was to 
be expected” from operation under the previous Hogback 
Mountain authorization, the Commission improperly con- 
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eluded that Hall thereby lacked status as a party in inter¬ 
est. It is obvious that the allegedly previous expected 
injury was not dispelled or even diminished by the Paris 
Mountain authorization. And if the injury still persisted, 
as admittedly it 'would, under the Paris Mountain opera¬ 
tion, it is impossible to see why Hall was not a party in 
interest with respect to the grant authorizing that oper¬ 
ation. 

This test employed by the Commission was not thereto¬ 
fore prescribed or reasonably to be derived from the lan¬ 
guage or legislative history of Section 309(c) or any other 
provision of the Act, the Supreme Court’s decision in the 
Sanders case, or from any other cited judicial decision. 
The Commission, understandably, did not attempt to pro¬ 
vide any reasoning to support or justify its use of this 
test based upon the intended purpose of Section 309(c). 
Had it attempted to do so, it vrould have squarely en¬ 
countered the obstacle that any reasoning supporting the 
“new injury” test would virtually nullify the Congres¬ 
sional intent in substantial areas where the right to protest 
is clear beyond the shadow of any doubt. 

The provisions of Section 309(c) are applicable to vari¬ 
ous types of authorizations in addition to grants of modifi¬ 
cation of construction permits. Thus, the protest provi¬ 
sions of Section 309(c) which refer to authorizations 
granted without hearing under Section 309(a) are appli¬ 
cable to renewal and transfer authorizations. 15 Under 
the test invoked by the Commission, even w'here substantial 
grounds of invalidity may be asserted with respect to such 
authorizations, the right to protest renewals of licenses 

15 Section 309(a) provides: “If upon examination of any application 
provided for in section 30S the Commission shall find that public interest, 
convenience, and necessity would be served by the granting thereof, it shall 
grant such application.” Section 308(a) provides in part: “The Commis¬ 
sion may grant construction permits and station licenses, or modifications or 
renewals thereof, only upon written application therefor received by it . . .” 
Section 310(b), pertaining to transfer applications, provides in part: “Any 
such application shall be disposed of as if the proposed transferee or assignee 
were making application under section 308 for the permit or license in ques¬ 
tion ...” See, also, Camden Radio Inc. v. Federal Communications Com¬ 
mission, Case Nos. 11833 and 11871, decided July 15, 1954. — App. D.C. —; 
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would be virtually nullified. For it would be difficult to 
conceive of any situation where, upon the same line of 
reasoning underlying the Commission’s test, it cannot be 
reasonably expected that financial injury alleged with 
respect to renewal and transfer authorizations would not 
have resulted from a prior authorization whether it be the 
original grant of CP or the grant of a previous renewal. 

The Courts have repeatedly rejected similar efforts to 
limit the plain meaning of the term “person aggrieved or 
whose interests are adversely affected” in such a manner 
as to deprive the language of substantial effect. The 
Supreme Court stated in the Sanders case, with respect 
to the contention that this language in Section 402(b)(2) 
of the Communications Act described only persons suffer¬ 
ing legal injury, 

“This view* would deprive subsection (2) of any 
substantial effect.” 1 ® 

In twro cases decided by this Court, the very same test 
of “new injury” used by the Commission in denying the 
protests in the case at bar w’as squarely rejected. In 
Radio Station WOW, Inc. v. Federal Communications 
Commission , 87 App. D. C. 226,184 F. 2d 257, the Commis¬ 
sion urged the “new’ injury” test in a case involving an 
appeal by an existing station from denial of its protest 
to a renewal application, where the appellant’s claim of 
injury was based upon electrical interference resulting 
from the original grant. The Commission argued to the 
Court that the appellant w*as not a “person aggrieved or 
whose interests were adversely affected by the grant 
protested” upon precisely the same reasoning as it based 
its denial of the protests in the instant case. The Com¬ 
mission there stated: 

“It is clear that any injury appellant suffered as 
a result of operation of station KCSJ resulted from 
the original grant to Star in October 1946. Having 
failed to appeal from that action of the Commission 


16 309 U.S. 470, at 477. 
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within the statutory period of twenty days, it cannot 
now secure the right to bring an appeal merely because 
the Commission has renewed the license of station 
KCSJ. Any interference to its service area previously 
created is not interference resulting from the grant of 
the renewal application, and therefore such grant does 
not legally aggrieve or adversely affect appellant’s 
interests.” 17 

The Court, however, referring to the provision formerly 
contained in Section 307(d) of the Act to the effect that 
applications for license renewals would be governed by the 
same considerations which affect the granting of original 
applications, refused to adopt the “new injury” test urged 
by the Commission to defeat the appellant’s standing, and 
refused to regard as critical to the question of standing, 
the fact that the injury resulted from the original un¬ 
protested grant. 18 

Obviously, the express inclusion, in the recent Communi¬ 
cation Act Amendments, of modifications, renewals, and 
transfers of instruments of authorization within the 
classes of authorizations subject to protest, now makes the 
inapplicability of the “new injury” test an a fortiori prop¬ 
osition. And the inapplicability of such test is even more 
forcefully obvious from the fact that, after the decision in 
the WOW case, Congress did not attempt to qualify the 
meaning of “person aggrieved” or “party in interest” 
by including any language in the 1952 Amendments of the 
Act from which the test applied by the Commission in the 
instant case can even be inferred. 

Finally, this Court has most recently flatly repudiated 
the “new injury” test, w’hen it was advocated by the 
Commission in Camden Radio Inc. v. Federal Communica- 

17 P. 20, Brief of Federal Communications Commission in Radio Station 
WOW, Inc. v. Federal Communications Commission, Case Nos. 10350, 10359 
U. S. Court of Appeals, District of Columbia Circuit. 

18 It should be noted that in the WOW case, the ground of injury was 
also the alleged ground of invalidity of both the original grant and the 
renewal protested but, notwithstanding that fact, the Court refused to hold 
as contended by the Commission. In the instant case it has never been sug¬ 
gested that the* grounds urged against the MP were applicable to the original 
grant. 
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tions Commission , 19 which arose subsequent to the passage 
of Section 309(c). The Commission in that case had denied 
the protest of an existing station in Camden, Arkansas 
to the transfer of a permit for station KPLN in Camden 
from one Howard to one Jones on the ground that the 
injury alleged by the protestant had not been shown to 
result “from the operation of Station KPLN by assignee 
as opposed to its operation by assignor.” 

The Commission argued in its brief (p. 19): 

“The Commission here properly drew a distinction 
between the grant of a permit for the construction of 
a new facility or for the modification of an existing 
facility, and the assignment of an existing facility 
from one party to another. (App. 107). It may rea¬ 
sonably be inferred that the grant of a new facility in 
a given community will result in increased competi¬ 
tion and consequent economic injury to the broad¬ 
casters in the community. But it may not be assumed 
that the transfer of a facility from one party to 
another will in any way alter the competitive picture 
or result in economic injury to the existing broad¬ 
casters . . .” 

But the Court in overruling the Commission and holding, 
that the Commission erroneously concluded that the prot¬ 
estant was not a party in interest because no showing of 
new injury had been made, stated: 

“In so concluding, the Commission overlooked the fact 
that the statute requires it to dispose of an application 
for assignment or transfer as though the proposed 
assignee or transferee were making an original appli¬ 
cation for the authorization in question. 4 

4 Commissioner Hennock stated in a dissenting opinion: 

“. . . The distinction attempted by the Commission to support its 
decision, i.e., that there must be a specific and additional showing 
of injury stemming from the assignment itself, is wholly without 
merit. The Act neither makes provision for nor sanctions such a 
limitation upon the right of protest.” 

This statutory provision makes an order permitting the assignment of 

(Continued on page SI) 

19 Case Nos. 11833 and 11871, decided July 15, 1954, — App. D.C. —, —F. 
(2d) -. 


It is to be noted that the Court quoted, with apparent 
approval, Commissioner Hennock’s dissenting language to 
the effect that the Act provides no basis for the limitation, 
imposed by the Commission upon the right to protest, to 
the effect that there must be a specific showing of addi¬ 
tional injury stemming from the assignment. 

But, the arbitrariness and capriciousness of the Com¬ 
mission’s ruling in the instant case is vividly illustrated 
by its contrary ruling in a subsequent case indistinguish¬ 
able in principle or in any pertinent factual respect from 
the case at bar. In Van Curler Broadcasting Corp ., 11 RR 
215, decided only two months after the Commission’s denial 
of Hall’s Protest to MP, an existing station in Albany 
protested the grant of a modification of permit to author¬ 
ize station WTRI, a Schenectady station, to change its 
designation to that of an Albany station and to move its 
main studio to a location just outside Albany. The protes- 
tant alleged that a grant of the modification would require 
it to compete with two Albany stations instead of one as 
formerly, and the protestant had therefore suffered and 
vrould suffer economic injury from such grant. The facts 
before the Commission showed that there would be no 
change whatsoever with respect to the signal strength of 
WTRI over Albany because under prior authorizations 
WTRI’s transmitter was already located in the Albany 
area and it was indisputable that a “principal city signal” 
would be delivered by WTRI to Albany both before and 

an authorization subject, in all respects, to protest by a party in interest 
just as an original grant thereof without a hearing may be protested. 

“It follows that the right of protest against a proposed assignment 
of a construction permit can not be limited in the fashion the Commis¬ 
sion attempted to limit it. The protest filed by Camden Radio contains 
the following paragraph: 

* Protestant is licensee of station KAMD, Camden, Arkansas, and 
sells time on its station to Camden merchants, network program spon¬ 
sors, and to national and regional advertisers. Station KPLN is also 
located in Camden, Arkansas, and will become a competitor of protes¬ 
tant for local, regional and national advertising. Camden, Arkansas, is 
a town of some 11,000 population (1950 U.S. Census) and protestant 
will suffer economic injury from the competition of station KPLN.' 

This was sufficient to identify it as a party in interest entitled to be 
heard in protest. Federal Communications Commission v. Sanders 
Brothers Badio Station, 309 U.S. 470 (1940).” 
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after the grant of modification protested. Although 
WTRI opposed the protest upon the ground that no new 
injury had been shown by protestant, the Commission, 
without even referring to any requirement of a showing of 
new injury, and without reciting any allegation in the pro¬ 
test purporting to show causal relationship of the protes¬ 
tant’s injury to the grant protested, held that the protes¬ 
tant was a party in interest. The Commission merely 
stated (at p. 218): 

“In light of the fact that Hudson Valley is the per¬ 
mittee of a television broadcast station in Albany, 
New York; that it derives operating -revenues from 
that area from the sale of national, regional and local 
advertising; that the grant herein makes Van Curler’s 
television station, WTRI, an Albany station and there¬ 
fore, places it in direct competition with Hudson 
Valley’s television station; and that Hudson Valley 
has alleged that it has been and will continue to be 
financially injured by the grant complained of, we find 
that Hudson Valley is a ‘party in interest’ ...” 

It is respectfully submitted that, in contrast to its later 
action in the Van Curler case, the Commission, in the 
instant case, not only arbitrarily and capriciously applied 
the unwarranted “new injury” test, but refused to consider 
sworn allegations which more clearly established new 
injury than were present in the Van Curler case. 

But even if it could be soundly argued (and we do not 
concede that it can), that the inapplicability of the “new 
injury” test to protests of renewals or transfers, does not 
make such test inapplicable to situations involving protests 
of modifications of permits generally, the use of that test 
under the circumstances of the instant case is, nevertheless, 
grossly arbitrary, capricious and -without rational basis. 
For, at the very most, it would only be arguable that this 
test may logically be used in a situation in which an 
original grant has been made pursuant to which construc¬ 
tion of a station has been completed and operation has 
commenced, and subsequently a modification of that au- 
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thorization is sought which results in no new injury to a 
competitor. But it is patently illogical to apply such a 
test in the present situation where the original grant was 
in effect abandoned and superseded when the modification 
was granted and where the undisputed facts before the 
Commission show that Spartan had never even begun 
construction of the station at the site on Hogback Moun¬ 
tain authorized in the original CP, when it applied for a 
permanent modification of permit. (J. App. 184-186) 
Moreover, the Commission predicated its ruling upon an 
assumption that was without basis if, in fact, as w’as alleged 
in Hall’s Protest, Spartan at an early date had abandoned 
any intention to construct its station on Hogback Mountain. 
(J. App. 184-186) 

It borders on absurdity to deny standing to a protestant, 
unless it is shown that the financial injury claimed would 
not also have resulted under a prior authorization for a 
station at a separate location, construction of w T hich was 
never even begun or may not even have been intended. 
For, if Spartan had formally surrendered its original 
construction permit for the reason clearly admitted by it, 
namely, that it did not desire to construct the station on 
Hogback Mountain, and simultaneously applied for an 
authorization to construct the identical station on Paris 
Mountain requested in the application for MP, it can 
scarcely be contended that the financial injury that might 
have been caused to a protestant if Spartan had proceeded 
under the surrendered grant is in any way relevant to the 
question of interest in the grant of the latter authoriza¬ 
tion. Yet, the sum, substance and legal purpose of the 
Commission’s ruling in the instant case is to establish that 
“possible” prior injury from an unconsummated paper 
grant is the applicable test under Section 309(c). 

It is respectfully submitted that such an interpretation 
of a provision of remedial law expressly enacted by Con¬ 
gress so as to assure an administrative hearing to parties 
entitled to judicial review of the administrative action 
subject to review manifestly accomplishes a result opposite 


34 


to that intended. For the Commission’s test is one that 
makes the determination as to whether one is likely to be 
financially injured a complicated matter based on tortuous 
reasoning rather than the simple formula intended by 
Congress and the Courts. 


n 

THE ALLEGATIONS IN HALL'S PROTEST CLEARLY AND UN¬ 
EQUIVOCALLY SHOWED THAT HALL'S INJURY WAS A 
DIRECT RESULT OF THE AUTHORIZATION OF THE PARIS 
MOUNTAIN OPERATION AND "WAS NOT TO BE EX¬ 
PECTED" FROM OPERATION UNDER THE HOGBACK 
MOUNTAIN AUTHORIZATION. 

In Point I herein, it is established that the Commission’s 
invocation of the so-called “new injury” test as a basis 
for denying Hall’s Protest is clearly erroneous as a matter 
of law. For purposes of Point II herein, it will be assumed 
arguendo that Hall was required to show injury as a result 
of the Paris Mountain authorization which “was not to be 
expected” from the previously authorized Hogback Moun¬ 
tain operation. It will be established that Hall’s Protest 
fully and completely established every conceivable factual 
basis for meeting even this rigid test and that the Com¬ 
mission arbitrarily and capriciously refused to consider 
Hall’s allegations establishing the causal relationship be¬ 
tween his injury and the authorization protested. 

A. The Commission Was Arbitrary. Capricious and Unreason¬ 
able in Holding That Hall's Allegations, to the Effect That 
Spartan's Acquisition of a Network Affiliation Resulted 
From the Paris Mountain Authorization. Were Based on 
"Speculation". 

In determining that Hall was not adversely affected by 
the authorization protested because the injury alleged 
“was to be expected” from the Hogback Mountain opera¬ 
tion, the Commission relied upon a finding, which may be 
assumed, arguendo , to be correct. This finding was to 
the effect that the signal strength from the Paris Mountain 
operation to the city of Anderson, would be “substantially 


the same” as the signal strength that would have been 
provided to that city under the Hogback Mountain author¬ 
ization. 20 The Commission found, from examination of 
Spartan’s original application and the application for 
MP that the signal strength to the city of Anderson would 
meet a certain minimum strength prescribed in its Engi¬ 
neering Standards for service to the principal city to be 
served under both the Paris Mountain operation and the 
Hogback Mountain operation. It concluded from these 
findings that no additional competitive injury would result 
to Hall from the authorization protested than “was to be 
expected” from operation under the original CP. In 
reaching this conclusion, the Commission held in effect that 
there was an irrebuttable presumption that no additional 
injury could actually result from the latter authorization. 
Under this view, it was a futile gesture on Hall’s part to 
attempt to show that, notwithstanding the alleged “sub¬ 
stantial sameness” of the signal strength, his financial 
injury did in fact result from the Paris Mountain author¬ 
ization and only because of that authorization. Stated 
another way, it was the Commission’s view that so long 
as the signal strength was not “substantially” changed, 
the same losses claimed by Hall would inevitably have 
resulted if Spartan had proceeded to construct and oper- 

20 Admittedly the signal strength to the city of Anderson would be greater 
from the Paris Mountain operation than it would have been from the Hogback 
Mountain operation. (J. App. 192-197). However, the standard the Com¬ 
mission used to determine “substantiality” is impossible to determine since 
it was not explained. Indeed, Hall’s Protest contained a verified engineering 
statement showing that the signal strength to 1560 square miles or 6S% of the 
service area of Hall’s station would be greater under the Paris Mountain op¬ 
eration than it would have been under the previously proposed Hogback 
Mountain operation. (J. App. 192-197). The Commission, however, completely 
ignored these facts but chose for unexplained reasons, to deal only with the 
signal strength to the city of Anderson alone. The city of Anderson proper 
comprises only a very small portion of the 1560 square miles in which the 
signal strength from the Paris Mountain operation would be greater. It is 
also significant in this connection that the Commission had been very ready, 
in denying Hall’s Protest to STA, to rely upon the ground that the “interim” 
operation would provide a “weaker signal” to Anderson than the Hogback 
Mountain operation. But when it was shown by Hall in his Protest to MP 
that the Paris Mountain operation authorized in the MP would provide greater 
signal strength not only to the city of Anderson but to 68% of the area served 
by Hall, the Commission conveniently concluded that the increase was not 
“substantial”, and used the alleged absence of “substantial” increase as a 
reason for denial of Hall’s later protest. 


36 


ate its station on Hogback Mountain no matter what facts 
to the contrary were alleged by Hall. 

Such a rigid view of the concept of party in interest is 
clearly a flat repudiation of the test of “aggrievement” 
established in the Sanders case. For it is tantamount to 
saying that a protestant cannot establish, by the actual 
facts of business life, that he is “likely to be financially 
injured” by the Commission’s grant of an authorization, 
if the Commission chooses to use an engineering formula 
which in the Commission’s mind, theoretically shows that 
its authorization does not change the competitive situation. 

In the Sanders Case, the Supreme Court rejected the 
Commission’s effort to narrow the plain meaning of the 
term “person aggrieved” or whose interests are adversely 
affected. The Court refused to strip the appellate provi¬ 
sions of the Act of “substantial effect” by adopting the 
restrictive view urged by the Commission. This has been 
the consistent philosophy of the Courts in subsequent judi¬ 
cial decisions. Thus, in Associated Industries of New York 
v. I ekes, 134 F. 2d 694 (C.A. 2), dismissed as moot 320 
U.S. 707, the Court held that an association of firms 
many of which were substantial consumers of coal had 
standing to obtain review of an order fixing minimum 
coal prices under a statute giving a right to review to 
“any person aggrieved.” In United States v. Public 
Utilities Commission, 80 App. D.C. 227, 151 F. 2d 609, this 
Court held that the United States as a consumer of elec¬ 
tricity was entitled to appeal an order of the Public 
Utilities Commission granting a rate increase to a private 
power company where the statute provided a right of 
review to “persons affected.” The Court stated (80 App. 
D.C. at 230-1): 

“There can be no question that Congress had power 
to give a right of appeal to consumers, from orders of 
the Commission. . . . The question is whether the 
language of the Code reveals an intention to do so.” 
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The Court went on to hold that the pertinent code sec¬ 
tions were consistent with the view that consumers should 
be able to challenge Commission orders, and that, in the 
absence of manifest legislative intent to the contrary, the 
words “person affected” should be given a common sense, 
rather than a technical or special meaning (ibid). In 
National Coal Association et al. v. Federal Power Com¬ 
mission, 21 this Court held that a trade association of com¬ 
peting coal companies and labor unions had standing to 
obtain review of an order of the Federal Power Com¬ 
mission authorizing a gas pipe line, under a statute con¬ 
ferring such right to “persons aggrieved.” In Reade v. 
Ewing, 205 F. 2d 630 (C.A. 2), the Court sustained the 
right of a consumer to obtain review of an order of the 
Federal Security Administrator allowing optional vitamin 
content of oleomargarine to be supplied by synthetic as 
well as natural sources. 

While it is clear that the Commission really applied an 
irrebuttable presumption that new injury could not have 
resulted from the Paris Mountain operation because of its 
conclusions as to signal strength, it purported to give con¬ 
sideration to the facts relied upon by Hall to establish 
the causal relationship of his injury to the Paris Mountain 
authorization. Yet, it summarily rejected Hall’s factual 
assertions for the stated reason that they were no more 
than Hall’s “speculation.” In order to demonstrate the 
arbitrariness and capriciousness of this reason, the specific 
factual allegations in Hall’s protest to MP which expressly 
pertain to the causal relationship between the Paris Moun¬ 
tain operation and the financial injury will bear repetition. 
It w^as alleged that Hall’s station WAIM-TV was affiliated 
* with CBS under an agreement terminable by CBS on 6 
months notice; that Spartan had been unable to obtain a 
CBS affiliation for 'WSPA-TV operating from Hogback 
Mountain because operating from that location its service 
area would overlap to a substantial degree with the service 


21 89 App. D.C. 135, 191 F. 2d 462. 
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area of another CBS affiliate, WBTV in Charlotte; 22 that 
in order for Spartan to obtain a CBS affiliation it was 
necessary for Spartan to seek a site further removed from 
WBTV in Charlotte; that the Paris Mountain site was in 
fact selected by Spartan in order to obtain the affiliation; 
that Spartan did in fact obtain the CBS affiliation as a 
result of the modification of permit granted by the Com¬ 
mission for the Paris Mountain site; that national and 
local advertisers, in cancelling existing accounts on, and in 
refusing new accounts to, HalPs station, expressly gave 
as the reason, the expected operation of Spartan’s station 
on Paris Mountain with CBS programs; that Hall’s mone¬ 
tary losses of local and national advertising accounts total¬ 
led approximately $70,000 and were continuing at the rate 
of $1,000 a week at the time of the filing of Hall’s Protest. 

(J. App. 22-23, 25-26, 48-55) It was shown that adver¬ 
tising accounts are attracted to television stations which 
carry popular network programs (J. App. 23-24) and that 
with the network affiliation obtainable for the Paris Moun¬ 
tain site, Spartan would, and did, divert advertising reve¬ 
nues from Hall’s station. It was more than clear, there¬ 
fore, that operating from Hogback Mountain where it 
would not and could not have had the CBS affiliation, such 
injury would not and could not have resulted to Hall 
because the advertising accounts which are attributable 
to network programs would have continued to be placed 
on Hall’s station rather than on Spartan’s station if 
located on Hogback Mountain. 

22 Hall stated in his protest: “(e) Spartan, after conversations with CBS 
officials, was advised that only by locating a station so that its service area 
would not substantially overlap the service area of CBS’ Charlotte affiliate, 
WBTV, would CBS grant an affiliation to Spartan, (f) In order to obtain 
such CBS affiliation, and solely for that purpose, Spartan located the Paris * 
Mountain site; and by understanding with CBS, an affiliation was promised 
for a station at such site with power and antenna heights which would not 
result in substantial overlapping of such station with the service area of 
WBTV. (g) Such affiliation was later obtained by Spartan after procuring 
a grant of STA for the Paris Mountain station, (h) Such affiliation is 
conditioned upon an understanding that it will no longer be available to 
Spartan if its station is to be located on Hogback Mountain, (i) Spartan 
took no steps, after obtaining its original grant of CP for Hogback, to con¬ 
struct said station.” (J. App. 184-186) 
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It can hardly be disputed that these allegations were 
assertions of fact. It is obvious that they were unequivocal. 
They were set out under oath by Hall and by others, first 
in the protest to the ST A (J. App. 9) and thereafter they 
were reiterated and incorporated in the protest to MP, 
supplemented and reinforced in such a manner that there 
could not even remain a shred of basis for the Commission 
to hold them “speculative”, as it had previously done in 
denying Hall’s Protest to the ST A. (J. App. 101-102) No¬ 
where in the entire record can any denial of these allega¬ 
tions be found. And nowhere in the record is there any 
suggestion by Spartan that Hall’s assertions as to the 
relationship of the change of location of the station to 
Paris Mountain and the CBS affiliation were only 
“speculation”. 

In the light of this record, the Commission’s character¬ 
ization of Hall’s allegations as based on “speculation” is 
arbitrary and capricious in the extreme and is a conclusion 
that could only have been reached by a callous and cal¬ 
culated disregard of Hall’s allegations, so as to preclude 
and deny the hearing provided by Section 309(c). 23 In 
practical effect, the Commission’s conclusion that Hall’s 
allegations with respect to the causal relationship of Hall’s 
injury to the authorization protested was a deliberate 
refusal to believe Hall’s sworn assertions, and was tanta¬ 
mount to a general denial by the Commission of such sworn 

23 While Hall’s Protest contained direct and positive allegations of the 
relationship of the CBS affiliation to the Paris Mountain authorization with¬ 
out reference to the terms of the Spartan—CBS affiliation agreement, the 
Commission’s conclusion that Hall’s allegations are only “speculation” is 
particularly arbitrary and capricious in the light of the Commission’s re¬ 
fusal to permit inspection of that agreement or even to act on Hall’s request 
for inspection. The Commission ignored Hall’s request to examine the affilia¬ 
tion agreement until May 4, 1954, at which time Hall’s counsel received a 
letter, dated May 3, 195*4, from the Secretary of the Commission, refusing 
the said request. The reason given for such refusal was that the Commission 
had, on April 30, 1954, granted the application of Spartan for modification 
of CP, after allegedly considering Hall’s objections. The Commission not 
only completely ignored the merits of the reasons for permitting examination 
of portions of the agreement relevant to the questions involved in Hall’s 
protest, but stated that since “the matter with respect to which inspection 
was requested has been decided by the Commission, your request has been 
rendered moot.” 
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assertions without a single reason supporting such a 
denial. 24 

It is impossible to understand what else Hall could 
have added to the sworn uncontradicted assertions in his 
protest to convince the Commission of the causal connec¬ 
tion between the injury alleged and the Paris Mountain 
authorization. It is to be supposed that to satisfy the 
Commission Hall should have alleged additional facts to 
show that the CBS affiliation was obtained by Spartan 
solely because of the Paris Mountain authorization. But 
since the Commission gave no reason why the specific 
allegations in Hall’s Protest were inadequate, either in 
denying his previous protest to the STA or in denying the 
protest to the MP, it is difficult to see what additional 
facts would have been considered adequate to remove Hall’s 
claims of injury from the realm of “speculation.” Indeed 
a fair measure of the Commission’s arbitrariness in this 
respect is indicated by the fact that it refused to recognize 
that this Court, obviously accepted as adequate even for 
the purpose of issuing a stay, the very allegations that the 
Commission insisted upon characterizing as “speculation.” 
And it is most significant that the Commission, in its Oppo¬ 
sition to Hall’s request for stay of the Commission’s 
action denying the Protest to STA, urged the very reasons 
previously used in its opinion denying that protest as 
reasons for denying the requested stay. 25 

Moreover, the Commission’s holding that Hall’s allega¬ 
tions were “speculative” is completely irreconcilable in 
principle with a long series of its own previous decisions. 
Thus, the Commission has ruled that the permittee of an 
unconstructed television station has standing to protest. 
Eugene Television Inc., 9 RR 601; Salinas Broadcasting 
Cory., 9 RR 192; and Cherry & Webb , 9 RR 1093. The 
Commission has held that the owner of a newspaper has 

24 Cf. National Coal Association et dL v. Federal Power Commision, 89 
App. D. C. 135, 191 F. 2d 462. 

25 See Case No. 12137, Commission’s ‘ ‘ Opposition to Motion for Inter¬ 
locutory Belief and Temporary Restraining Order,” at pp. 12-14, and par¬ 
ticularly footnote 16. 
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standing to protest the grant of a television broadcast 
Station. Ohio Valley Broadcasting Corp., 10 RR 452. The 
Commission has held that where the licensee of a radio 
station protests the grant of a television construction per¬ 
mit the protestant need not even allege economic injury 
to sustain its standing as a party in interest under Section 
309(c) but that the Commission would “infer” its injury 
from the fact that it owned a broadcast station in the same 
community. T. E. Allen <& Sons, Inc., 9 RR 197. And, the 
Commission has granted a protest even where admittedly, 
there was lack of clarity as to “how much of the alleged 
economic injury has resulted and will result from the 
original grant and how’ much is attributable to the modifi¬ 
cation of construction permit which is being protested.” 
Midwest TV Inc., 9 RR 611, 614. 

Finally, the arbitrariness of the Commission’s decision 
in the instant case w’as made clear by Commissioner Bart¬ 
ley in his dissents to the Commission’s denials of Hall’s 
protests. Commissioner Bartley pointed out that he had, 
in past cases, dissented to Commission actions granting 
protests based upon grounds of economic injury which 
he had considered to be speculative. He stated: 

“There, on w T eak grounds, the Commission allowed 
the protest, w’hereas here on substantial grounds, it 
denies the protest. The instant protest, in my opinion, 
is precisely the kind of situation the Congress had in 
mind when it provided for a 309(c) protest hearing.” 

B. The Commission Was Arbitrary, Capricious and Unreason¬ 
able in Holding That Hall's Injury Was Not a Direct or 
Proximate Consequence of the Action Protested Because 
the Acquisition of an Affiliations is a "Matter of Private 
Determination." 

The Commission was apparently not too confident of 
the soundness of its conclusion that Hall’s allegations per¬ 
taining to causal relationship were “speculative.” It 
proceeded to hold that even if the CBS affiliation was 
obtained because Spartan moved to Paris Mountain, the 
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injury alleged was still not the “direct” or “proximate” 
result of the Commission’s action granting the MP. The 
Commission stated: * 

“. . . The affiliation of Spartan with CBS has not - 
been shown to be in any sense a direct or proximate 
consequence of the Commission’s action. In any event 
there is nothing in the Commission’s Rules -which bears 
upon such an affiliation, or which made it more or less 
possible for Spartan to secure a CBS affiliation de¬ 
pending upon a change in site. Any affiliation of , 
Spartan with CBS was entirely a matter of private 
negotiation. Any injury to Hall, therefore, did not 
result directly from any grant made by the Commis¬ 
sion, but vras at most a consequence of matters of 
private determination between the parties.” « 

In plain and simple language, this can only mean that 
it was not the Commission who caused Hall injury but 
Spartan and CBS, for the reason that the Commission did 
not force or persuade CBS and Spartan to enter into an 
affiliation agreement! Presumably, only if the Commis¬ 
sion had, through its Rules 26 or by other direct action, * 
forced or influenced the private negotiations which re¬ 
sulted in the acquisition of the affiliation by Spartan which 
caused Hall financial injury, would the Commission be 
prepared to hold that Hall was a person adversely affected 
by the Commission’s action. 

It is respectfully submitted that this reasoning is sheer * 
nonsense. This view of economic injury necessary to 
sustain “standing” -would completely vitiate and destroy 
the Sanders doctrine, for it is equally true that -whenever 
the Commission makes any grant of a new station, the 

26 Even the assumption that there was ‘ ‘ nothing in the Commission’s Rules * 
which made it more or less possible for Spartan to secure a CBS affiliation 
depending upon a change of site”, was unwarranted. It is, of course, true 1 
that there is nothing in the Commission’s Rules which required CBS to give 
Spartan an affiliation because of the site change. But Hall expressly pointed 
out in his protest (J. App. 24-25) that the Commission’s network rules, Sec¬ 
tion 3.658 of the Commission’s Rules (inadvertently mis-cited in Hall’s 
Protest as Section 3.102), sanctioned agreements under which a network 
could refuse an affiliation to one station whose service area overlaps substan¬ 
tially the service area of an existing affiliate. * 


4 


43 


Commission no more forces or influences the acquisition 
of advertising contracts for the sale of local or regional 
programs, or spot announcements, by the grantee than it 
did in the case of the acquisition of a network affiliation 
by Spartan. Such arrangements are just as much matters 
of “private negotiation”. There is no conceivable case 
where an existing station seeking to protect the grant of 
another station under the doctrine of the Sanders case, 
can show that his financial injury comes about in any 
other way than through the acquisition, through “private 
negotiations”, of advertising contracts by the new grantee. 
It would follow that virtually no existing station would 
ever, in the Commission’s view, be considered “likely to 
be financially injured” by the action authorizing the new 
station. 

The absurdity of the Commission’s theory of proximate 
cause becomes even more pronounced in the light of the 
basic premise of its decision that the injury now alleged 
by Hall must necessarily have resulted from the prior 
Hogback Mountain authorization because under the Com¬ 
mission’s reasoning, the Paris Mountain operation will 
create no additional competition. Consequently, Hall’s 
only occasion for protesting was the grant of the Hogback 
Mountain authorization. By the Commission’s own rea¬ 
soning, Spartan’s acquisition of the affiliation and of the 
other advertising accounts which caused Hall financial 
injury, “was to be expected” from Spartan’s operation at 
Hogback Mountain. But by the Commission’s own reason¬ 
ing also, Spartan’s acquisition of the CBS affiliation could 
not, in any event, be deemed to be a direct or proximate 
consequence of the Commission’s original action author¬ 
izing the Hogback Mountain operation because it would 
have been a matter of private negotiation and none of the 
Commission’s doing. Ergo, Hall, could not have been a 
party in interest with respect to the grant of the original 
CP. 
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The Commission, therefore, in its zealous effort to de¬ 
stroy the alleged bases of Hall’s interest on as many 
fronts as possible, has effectively destroyed the tenuous 
premise from which its own ruling proceeds. Moreover, 
in holding that revenue losses to a protestant which result 
from contracts yielding advertising revenues are not a 
direct and proximate consequence of Commission action 
making the grant, the Commission tacitly repudiated every 
case granting protests based upon expected financial 
injury. 27 

In view of the serious fallacy in the Commission’s 
reasoning, its determination that the injury alleged was 
not a direct and proximate consequence of the authoriza¬ 
tion protested is patently arbitrary and capricious. 

CONCLUSION 

In view of the foregoing, the Commission was legally 
required under the provisions of Section 309(c) of the 
Communications Act of 1934, as amended, to find that 
Appellant Hall was a party in interest within the meaning 
of that Section, and that Its Opinion and Order of July 
2,1954, holding to the contrary must therefore be reversed 
and these proceedings remanded to the Commission with 
instructions to set the Spartan application for MP for 
hearing upon the issues specified in Hall’s Protest, and 
pending such hearing and dceision thereon, to stay the 

27 See particularly Midwest Television Inc. 9 R. R. 611 in which the prot¬ 
estant ’s claim of injury was expressly based on the acquistion of a net¬ 
work affiliation by the grantee. In Independent Television Inc., 10 R. R. 510, 
512, the allegations of the existing station upon which the Commission recog¬ 
nized its standing were that a grant would result in “a possible termina¬ 
tion of arrangements now existing between it and CBS for supply of net¬ 
work programming and advertising . . .particularly in view of certain con¬ 
tractual obligations between CBS and Hearst pursuant to which Hearst is 
given the right of first refusal for a ‘basic’ CBS television network affilia¬ 
tion with any television station which may be granted to Hearst.” 



effectiveness of the Commission’s action of April 30, 1954, 
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ANNEX 

STATUTES INVOLVED 

Communications Act of 1934, as amended: 

Section 308(a), 66 Stat. 714, 47 U.S.C. 308(a). 

“Sec. 308. (a) The Commission may grant con¬ 
struction permits and station licenses, or modifications 
or renewals thereof, only upon written application 
therefor received by it: ...” 

• • * 

Section 309(a) and (c), 66 Stat. 715, 47 U.S.C. 309(a) 
and (c). 

“Sec. 309. (a) If upon examination of any appli¬ 
cation provided for in section 308 the Commission shall 
find that public interest, convenience, and necessity 
would be served by the granting thereof, it shall grant 
such application.” 

* • * 

“Sec. 309. (c) When any instrument of author¬ 
ization is granted by the Commission without a hearing 
as provided in subsection (a) hereof, such grant shall 
remain subject to protest as hereinafter provided for 
a period of thirty days. During such thirty-day period 
any party in interest may file a protest under oath 
directed to such grant and request a hearing on said 
application so granted. Any protest so filed shall 
contain such allegations of fact as will show the prot- 
estant to be a party in interest and shall specify 
with particularity the facts, matters, and things relied 
upon, but shall not include issues or allegations 
phrased generally. The Commission shall, within 
thirty 1 days from the date of the filing of such protest, 
enter findings as to whether such protest meets the 
foregoing requirements and if it so finds the applica¬ 
tion involved shall be set for hearing upon the issues 
set forth in said protest, together with such further 
specific issues, if any, as may be prescribed by the 
Commission.” 

• • • 


i The word thirty was substituted for ‘ ‘ fifteen * * by Act approved March 
26, 1954, 67 Stat. —. 
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Section 310(b), 66 Stat. 716, 47 U.S.C. 310(b) 

“Sec. 310. (b) No construction permit or station 

license, or any rights thereunder, shall be transferred, 
assigned, or disposed of in any manner, voluntarily or 
involuntarily, directly or indirectly, or by transfer of 
control of any corporation holding such permit or li¬ 
cense, to any person except upon application to the 
Commission and upon finding by the Commission that 
the public interest, convenience, and necessity will be 
served thereby. Any such application shall be disposed 
of as if the proposed transferee or assignee were 
making application under section 308 for the permit 
or license in question. . . .” 
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QUESTIONS PRESENTED 

I. The question is whether Appellant as an existing sta¬ 
tion has standing as a “party in interest’’ to “protest”, 
under Sec. 309 of the Communications Act, the grant of a 
modification of construction permit to a new competitor in 
the market. 

II. The question is whether the Commission was correct 
in requiring that Appellant show new injury from grant of 
Spartan modification application, injury which would not 
and could not have resulted from original grant. 

III. The question is whether the Commission’s decision 
that Appellant had not shown new and independent injury 
was erroneous, arbitrary and capricious. 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit 
No. 12,284 

Greenville Television Company, Appellant 

v. 

Federal Communications Commission, Appellee, 
The Spartan Radiocasting Company, Intervenor. 

No. 12,356 

Wilton E. Hall, Appellant 

v. 

Federal Communications Commission, Appellee, 
The Spartan Radiocasting Company, Intervenor. 

On Appeal from Orders of the Federal 
Communications Commission 


BRIEF FOR APPELLANT 
GREENVILLE TELEVISION COMPANY 

JURISDICTIONAL STATEMENT 

This is an appeal from a final order of the Federal Com¬ 
munications Commission (hereinafter referred to as the 
“Commission”), adopted April 30, 1954, granting the ap¬ 
plication of Spartan Radiocasting Company (hereinafter 
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referred to as “Spartan”) for modification of construction 
permit to operate a television station from a location on 
Paris Mountain near Greenville, South Carolina; and also, 
this is an appeal from the Commission’s Order, released 
June 4, 1954, which denied a “Protest” filed by Appellant, 
directed against said Order of April 30, 1954, and filed 
pursuant to Section 309(c) of the Communications Act of 
1934, as amended (66 Stat. 715, 47 U.S.C. Sec. 309(c)). 
This Court has jurisdiction of the proceedings by virtue 
of Sections 402(b)(6) and 402(c) of the Communications 
Act of 1934, as amended (66 Stat. 718, 47 U.S.C. Sec. 402 
(b)(6) and 402(c)). 

STATEMENT OF THE CASE 

Appellant is a corporation doing business in the State of 
South Carolina; it is the owner and operator of Television 
Station WGVL located at Greenville, South Carolina. 
WGVL has operated on UHF Channel 23 since August 1, 
1953. 1 There are several other commercial television serv¬ 
ices available in this general area: Station WFBC-TV 
operates on VHF Channel 4 in Greenville. 2 Operating on 
UHF Channel 40 in Anderson, South Carolina, some 25 
miles southwest from Greenville is WAIM-TV, owned by 
Wilton E. Hall, also an appellant in these proceedings. 
Providing some television service to the Greenville area is 
Station WBTV, located in Charlotte, North Carolina. Sta¬ 
tions WBTV and WAIM-TV are Columbia Broadcasting 
System affiliates; Station WFBC-TV is a National Broad¬ 
casting Company affiliate; and Appellant’s station (WGVL) 
is an affiliate of American Broadcasting Company and of 
DuMont network. 3 

Spartan’s original construction permit was granted No¬ 
vember 25, 1953. The permit specified operation on VHF 
Channel 7, which was assigned to the community of Spar- 

x J.A. p. 56. 

2 J.A. pp. 56-57. 

3 JA. pp. 56, 61. 
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tanburg, South Carolina, some 25 miles in a northeasterly 
direction from Greenville. 4 The transmitter site was to be 
located on Hogback Mountain about 25 miles northwest of 
Spartanburg, 24 miles northeast of Greenville, and about 
50 miles northeast of Anderson. 5 The studio was to be lo¬ 
cated in Spartanburg and the call letters WSPA-TV were 
assigned (formerly called WORD-TV). The Appellant 
filed no objections to this grant of November 25, 1953. It 
should be noted that there was nothing on the face of the 
grant or in the application, nor did Appellant have any 
private information, which in any way created doubt con¬ 
cerning the bona fides of the grant for Hogback Mountain. 

However, approximately a month and one-half after the 
grant of the Hogback Mountain application, Spartan filed 
with the Commission a letter on January 15, 1954, request¬ 
ing permission to operate under “Special Temporary Au¬ 
thority” on an interim basis “pending construction of the 
facilities authorized by the construction permit”. 6 The 
proposed interim operation was of a substantially different 
character than the operation authorized in the original con¬ 
struction permit. The transmitter would be located on 
Paris Mountain, some 17 miles from the original Hogback 
Mountain site, about 6 miles north of Greenville, and over 
27 Vs miles west of Spartanburg. 7 The Paris Mountain site 
is ideally suited to serve Greenville as is evidenced by the 
fact that both of the operating Greenville stations are also 
located on Paris Mountain. 8 The signal strength delivered 
to Greenville from the Paris Mountain site would be more 
than twice the original signal strength delivered from the 
Hogback Mountain site. 9 

The two communities of Greenville and Spartanburg are 
located in separate counties and each community has a 

* J.A. p. 103. 

s J.A. pp. 75, 83. 

«J.A. pp. 8-9. 

7 J.A. pp. 75-78, 84-85. 

s J.A. pp. 75-76, 81. 

» J.A. p. 78. 
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separate trade area. 10 Greenville is a substantially larger 
city than Spartanburg. By moving the transmitter to 
Paris Mountain, the transmitter becomes ideally located 
for purposes of serving the Greenville trading area. The 
grade of service, generally speaking, to the various com¬ 
munities within the Spartanburg trade area is reduced by 
the move to Paris Mountain. 11 The signal strength to be 
delivered to Greenville would be about twelve times 
stronger than the signal strength to be delivered to Spar¬ 
tanburg. 12 

Written objections to this informal application of Jan¬ 
uary 15, 1954, were filed by Appellant and three others. 
The objectors urged that, as UHF stations, they would be 
economically injured by the granting of this new Spartan 
application, that the proposed operation was radically dif¬ 
ferent from that permitted in the Hogback construction 
permit, that the operation proposed by Spartan would re¬ 
sult in the conversion of that station into an additional 
Greenville station, that Spartan had no intention of using 
Paris Mountain on an interim basis and thus misrepre¬ 
sented its intention to the Commission, and that Spartan 
moved to Paris Mountain for, among other reasons, the 
purpose of obtaining a CBS affiliation, vdiich affiliation, it 
w T as alleged, could not be obtained by Spartan operating 
from Hogback Mountain. 13 

On January 27, 1954, the Commission granted the Spar¬ 
tan informal application and, in effect, dismissed the ob¬ 
jections of Appellant and others. 1 "* Formal Protests w’ere 
filed by three of the UHF stations, including Appellant. 13 
Each of the protests was denied on the ground that the 
protestant had not shown itself to be a * 4 party in interest”, 
writhin the meaning of Sec. 309(c). 18 

10 J.A. p. 76. 

11 J.A. pp. 79-81. 

12J.A. pp. 78-79. 

13 J.A. pp. 6-7. 

14 JA. pp. 5-9. 

is J.A. pp. 56-85. 

16J.A. pp. 103-110. 
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On March 15, 1954, Appellant filed a Notice of Appeal in 
this Court, appealing both the grant of the Spartan appli¬ 
cation and the denial of Appellant’s Protest (Case No. 
12,139). Oral argument was held on a Motion for Tempo¬ 
rary Relief on March 25, 1954. 17 On March 26, 1954, the 
Court entered orders granting the Motion for Temporary 
Relief and staying the effectiveness of the Commission’s 
Order granting the Special Temporary Authority to Spar¬ 
tan for the Paris Mountain operation. 

On April 1, 1954, Spartan requested the Commission to 
cancel the Special Temporary Authorization; on April 8, 
1954, the Commission did so. 18 On April 6, 1954, Spartan 
filed with the Commission an application for modification 
of construction permit, the grant of which is here in issue. 
The Modification Application requested permission to con¬ 
struct permanently on Paris Mountain at the identical site 
specified in the request for Special Temporary Authority. 
Thus, the Hogback Mountain operation was now openly 
and permanently abandoned. The operating specifications 
in the application for permanent modification varied some¬ 
what from the specifications in the request for Special 
Temporary Authority, but in the main the changes are 
important only in so far as the signal strength delivered 
to Greenville and Greenville’s market area has been some¬ 
what increased. 10 Generally, the operation under either 
the Special Temporary Authority or the permanent modi¬ 
fication will be substantially the same. 20 

On April 26, 1954, Appellant filed a Petition with the 
Commission, requesting that the Spartan Modification Ap¬ 
plication be designated for hearing. 21 On the same date 
Wilton E. Hall filed a similar petition. 22 These Petitions 

17 Wilton E Hall, having filed a similar motion, also was heard in support 
of his motion on that day. 

is J.A. pp. 116-117. 

19 J.A. p. 155. 

20 J.A. pp. 132, 155. 

21 J.A. pp. 113-123. 

22 J.A. pp. 123-130. 
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raised again most of the points previously urged many 
times before the Commission. They realleged the claim of 
economic injury. They reiterated the claim that Spartan 
misrepresented facts and failed to make a disclosure of 
intent in its request for special temporary authorization, 
thus raising questions of character qualification. The evi¬ 
dentiary support for the claim of misrepresentation was 
stated with great particularity in a number of the earlier 
pleadings. 23 Also, Appellant alleged that the move to Paris 
Mountain constituted a violation of the Commission’s Allo¬ 
cation Plan by converting the Spartanburg station to an 
additional Greenville station. The numerous facts, mat¬ 
ters, and arguments in support of that claim had also been 
stated extensively in the earlier pleadings. 24 

On April 30, 1954, the Commission granted the perma¬ 
nent Modification Application of Spartan for the Paris 
Mountain operation and dismissed the objections. 25 With 
the grant of this Modification Application, the Hogback 
authorization was permanently cancelled. Spartan had 
never in fact commenced construction (or of course opera¬ 
tion) on Hogback. 26 Now Spartan couldn’t do so. If Spar¬ 
tan were to commence initial construction of its transmit¬ 
ting facilities and initial operation of such facilities, then 
it had to do so on Paris Mountain and Paris Mountain 
alone. 

As of April 30, 1954, therefore, the only authorization 
for construction and operation of facilities was the Paris 
modification authorization. And on May 6, 1954, 27 Appel¬ 
lant filed another Protest against this authorization, rais¬ 
ing again the matters it had consistently urged since early 
in January, 1954. Essentially, the issues proposed by Ap¬ 
pellant raised three basic questions: 


2S J.A. pp. 119-121, 59-65. 
2* J.A. pp. 65-70, 121-122. 

25 JA. pp. 130-135. 

26 J.A. p. 61. 

27 JJL. pp. 138-147. 
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(1) Whether or not Spartan misrepresented its inten¬ 
tions or failed to disclose material facts in connection with 
its application for Special Temporary Authority; 

(2) Whether or not the use of Channel 7, as proposed by 
Spartan, violated the Commission’s Allocation Plan and 
the Rules promulgated thereunder; and 

(3) Whether or not the location of the transmitter con¬ 
stituted a fair and efficient use of the frequency, consider¬ 
ing the operations of other stations in the area. 

On June 3, 1954, the Commission denied Appellant’s 
Protest on the grounds that Appellant had not shown it¬ 
self to be a “party in interest” to the grant of the appli¬ 
cation of Spartan. Because of the finding as to lack of 
standing, the Commission did “not find it necessary to 
comment upon the facts, matters, and things relied upon 
by (Appellant) in support of its protest”. 28 

On June 22, 1954, Appellant filed the instant appeal and 
a motion for temporary relief. Argument was heard on the 
motion on July 8, 1954, and on July 9, 1954, this Court 
granted the motion, staying the effectiveness of the Com¬ 
mission’s grant of April 30, 1954, pending disposition of 
the appeals. 

In addition to matters earlier stated having a bearing on 
standing, the following allegations by Appellant should be 
specifically considered. Appellant has an investment of 
more than $350,000 in its UHF television station, and has 
sustained initial operating losses of approximately $75,000 
in an effort to build up an effective UHF listening audi¬ 
ence in this area. 29 Of course, WGVL, Appellant’s station, 
will be in direct competition with the Spartan station, 
operating in the same market. 30 A television station re¬ 
ceives its operating revenue from local, regional, national 
and network business. At present, WGVL’s competition 


28 J.A. p. 159. 
29J.A. p. 56. 
so J.A. p. 57. 
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is limited to the Greenville VHF station, WFBC-TV, and 
Wilton E. Hall’s station in Anderson, WAIM-TV. 31 When 
Spartan commences operation, WGVL will suffer severe 
economic injury, which will impair the service it renders at 
the present time. Because the Spartan operation will be 
VHF and because it will be affiliated with the very popular 
CBS network, the competition at each level will be par¬ 
ticularly injurious to WGVL. 32 Local advertisers will 
choose, at least in some cases, the VHF station carrying 
the more popular network and furnishing a signal superior 
to the signal of WGVL. 33 By the same token, conversion of 
sets to receive UHF signals will be seriously curtailed be¬ 
cause present sets will be able to receive both the NBC 
programming (WFBC-TV) and the CBS programming 
(WSPA-TV), the two most popular networks. 

Appellant also alleged in connection with its second pro¬ 
test that national advertisers, which had been approached 
by WGVL’s national sales representatives, have expressed 
a decided preference for buying adjacencies to the NBC 
and CBS network programs, 34 hence, making it almost im¬ 
possible for WGVL to sell national advertising or to ac¬ 
quire additional national network programs. Prior to the 
Spartan grant and CBS network affiliation, an affiliation 
Appellant alleges was not possible but for the move to 
Paris Mountain, the national advertisers were satisfied 
with adjacencies to Appellant’s programs from the ABC 
and DuMont networks. The fact that Appellant’s station 
was a UHF station was not too serious a handicap, because 
it commenced operation at an early date and competed 
with only one other local VHF station. 35 

Appellant alleged that the threat of this second VHF 
competitor in the local market raised a question as to 
whether or not WGVL could continue to carry program- 

31 J.A. pp. 56-57. 

32 J.A. pp. 144-145. 

33 JJL pp. 144-145. 

34 J.A. p. 144. 

33 J.A. p. 144. 
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ming in the public interest. 36 Appellant also urged that the 
threat of the Spartan move to Paris Mountain caused Ap¬ 
pellant to find itself inadequately financed, in the sense 
that now it cannot find individuals willing and able to con¬ 
struct for it a building to house its studios and administra¬ 
tive offices. 37 Appellant cannot now find credit accommo¬ 
dations from banks or insurance companies, and WGVL’s 
stock is no longer good collateral security. 38 

Therefore, Appellant alleged that program-wise, facility- 
wise, and finance-wise, it cannot compete effectively with 
the powerful Spartan VHF operation from Paris Moun¬ 
tain. The threat posed by Spartan is a threat to the very 
existence of Appellant’s station, and, a fortiori, is a direct 
threat to its ability to continue operation in the public in¬ 
terest, convenience and necessity. 

STATUTES INVOLVED 

Section 308 of the Communications Act of 1934, as amended, 
66 Stat. 714, 47 U.S.C. Sec. 308: 

“(a) The Commission may grant construction per¬ 
mits and station licenses, or modifications or renewals 
thereof, only upon written application therefor re¬ 
ceived by it: Provided, That (1) in cases of emer¬ 
gency found by the Commission involving danger to 
life or property or due to damage to equipment, or (2) 
during a national emergency proclaimed by the Pres¬ 
ident or declared by the Congress and during the con¬ 
tinuance of any war in which the United States is en¬ 
gaged and when such action is necessary for the na¬ 
tional defense or securitv or otherwise in furtherance 
of the war effort, or (3) in cases of emergency where 
the Commission finds, in the nonbroadcast services, 
that it would not be feasible to secure renewal appli¬ 
cations from existing licensees or otherwise to follow 
normal licensing procedure, the Commission may grant 
construction permits and station licenses, or modifica¬ 
tions or renewals thereof, during the emergency so 


36 J.A. pp. 144-147. 

37 J.A. pp. 145-146. 

38 J.A. p. 146. 
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found by the Commission or during the continuance of 
any such national emergency or war, in such manner 
and upon such terms and conditions as the Commission 
shall by regulation prescribe, and without the filing of 
a formal application, but no authorization so granted 
shall continue in effect beyond the period of the emer¬ 
gency or war requiring it: Provided further, That the 
Commission may issue by cable, telegraph, or radio a 
permit for the operation of a station on a vessel of the 
United States at sea, effective in lieu of a license until 
said vessel shall return to a port of the continental 
United States. 

(b) All applications for station licenses, or modifi¬ 
cations or renewals thereof, shall set forth such facts 
as the Commission by regulation may prescribe as to 
the citizenship, character, and financial, technical, and 
other qualifications of the applicant to operate the 
station; the ownership and location of the proposed 
station and of the stations, if any, -with which it is pro¬ 
posed to communicate; the frequencies and the power 
desired to be used; the hours of the day or other pe¬ 
riods of time during which it is proposed to operate 
the station; the purposes for which the station is to 
be used: and such other information as it may require. 
The Commission, at any time after the filing of such 
original application and during the term of any such 
license, may require from an applicant or licensee fur¬ 
ther written statements of fact to enable it to deter¬ 
mine whether such original application and/or such 
statement of fact shall be signed by the applicant 
and/or licensee under oath or affirmation. 

(c) The Commission in granting any license for a 
station intended or used for commercial communica¬ 
tion between the United States or any Territory or 
possession, continental or insular, subject to the juris¬ 
diction of the United States, and any foreign country, 
may impose any terms, conditions, or restrictions au¬ 
thorized to be imposed with respect to submarine- 
cable licenses by section 2 of an Act entitled “An Act 
relating to the landing and the operation of submarine 
cables in the United States,” approved May 24, 1921.” 

Section 309 of the Communications Act of 1934, as amended, 
66 Stat. 715, 68 Stat. 35, 47 U.S.C. Sec. 309: 
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Action Upon Applications; Form of and Conditions 
Attached To Licenses 

(a) If upon examination of any application pro¬ 
vided for in section 308 the Commission shall find that 
public interest, convenience, and necessity would be 
served by the granting thereof, it shall grant such 
application. 

(b) If upon examination of any such application 
the Commission is unable to make the finding specified 
in subsection (a), it shall forthwith notify the applicant 
and other known parties in interest of the grounds 
and reasons for its inability to make such finding. 
Such notice, which shall precede formal designation 
for a hearing, shall advise the applicant and all other 
known parties in interest of all objections made to the 
application as well as the source and nature of such 
objections. Following such notice, the applicant shall 
be given an opportunity to reply. If the Commission, 
after considering such reply, shall be unable to make 
the finding specified in subsection (a), it shall for¬ 
mally designate the application for hearing on the 
grounds or reasons then obtaining and shall notify the 
applicant and all other known parties in interest of 
such action and the grounds and reasons therefor, 
specifying with particularity the matters and things 
in issue but not including issues or requirements 
phrased generally. The parties in interest, if any, 
who are not notified by the Commission of its action 
with respect to a particular application may acquire 
the status of a party to the proceeding thereon by 
filing a petition for intervention showing the basis 
for their interest at any time not less than ten days 
prior to the date of hearing. Any hearing subse¬ 
quently held upon such application shall be a full 
hearing in which the applicant and all other parties in 
interest shall be permitted to participate but in which 
both the burden of proceeding with the introduction 
of evidence upon any issue specified by the Commis¬ 
sion, as well as the burden of proof upon all such 
issues, shall be upon the applicant. 

(c) When any instrument of authorization is 
granted by the Commission without a hearing as pro- 
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vided in subsection (a) hereof, such grant shall re¬ 
main subject to protest as hereinafter provided for a 
period of thirty days. During such thirty-day period 
any party in interest may file a protest under oath 
directed to such grant and request a hearing on said 
application so granted. Any protest so filed shall 
contain such allegations of fact as will show the 
protestant to be a party in interest and shall specify 
with particularity the facts, matters, and things relied 
upon, but shall not include issues or allegations 
phrased generally. The Commission shall, within 
thirty days from the date of the filing of such protest, 
enter findings as to whether such protest meets the 
foregoing requirements and if it so finds the applica¬ 
tion involved shall be set for hearing upon the issues 
set forth in said protest, together with such further 
specific issues, if any, as may be prescribed by the 
Commission. In any hearing subsequently held upon 
such application all issues specified by the Commis¬ 
sion shall be tried in the same manner provided in 
subsection (b) hereof, but with respect to all issues 
set forth in the protest and not specifically adopted 
by the Commission, both the burden of proceeding 
with the introduction of evidence and the burden of 
proof shall be upon the protestant. The hearing and 
determination of cases arising under this subsection 
shall be expedited by the Commission and pending 
hearing and decision the effective date of the Commis¬ 
sion’s action to which protest is made shall be post¬ 
poned to the effective date of the Commission’s deci¬ 
sion after hearing, unless the authorization involved 
is necessary to the maintenance or conduct of an exist¬ 
ing service, in which event the Commission shall 
authorize the applicant to utilize the facilities or 
authorization in question pending the Commission’s 
decision after hearing. 

(d) Such station licenses as the Commission may 
grant shall be in such general form as it may pre¬ 
scribe, but each license shall contain, in addition to 
other provisions, a statement of the following condi¬ 
tions to which such license shall be subject: (1) The 
station license shall not vest in the licensee any right 
to operate the station nor any right in the use of the 


frequencies designated in the license beyond the term 
thereof nor in any other manner than authorized 
therein; (2) neither the license nor the right granted 
thereunder shall be assigned or otherwise transferred 
in violation of this Act; (3) every license issued under 
this Act shall be subject in terms to the right of use 
or control conferred by section 6606 hereof. 

Section 319 of the Communications Act of 1934, as amended, 
66 Stat. 718, 47 U.S.C. Sec. 319: 

Construction Permits 

(a) No license shall be issued under the authority 
of this Act for the operation of any station the con¬ 
struction of 'which is begun or is continued after this 
Act takes effect, unless a permit for its construction 
has been granted by the Commission. The applica¬ 
tion for a construction permit shall set forth such 
facts as the Commission by regulation may prescribe 
as to the citizenship, character, and the financial, tech¬ 
nical, and other ability of the applicant to construct 
and operate the station, the ownership and location of 
the proposed station and of the station or stations 
with which it is proposed to communicate, the fre¬ 
quencies desired to be used, the hours of the day or 
other periods of time during which it is proposed to 
operate the station, the purpose for w T hich the station 
is to be used, the type of transmitting apparatus to 
be used, the power to be used, the date upon which the 
station is expected to be completed and in operation, 
and such other information as the Commission may 
require. Such application shall be signed by the appli¬ 
cant under oath or affirmation. 

(b) Such permit for construction shall show specif¬ 
ically the earliest and latest dates between which the 
actual operation of such station is expected to begin, 
and shall provide that said permit will be automat¬ 
ically forfeited if the station is not ready for opera¬ 
tion within the time specified or within such further 
time as the Commission may allow, unless prevented 
by causes not under the control of the grantee. 

(c) Upon the completion of any station for the con¬ 
struction or continued construction of which a permit 
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has been granted, and upon it being made to appear 
to the Commission that all the terms conditions, and 
obligations set forth in the application and permit 
have been fully met, and that no cause or circumstance 
arising or first coming to the knowledge of the Com¬ 
mission since the granting of the permit would, in the 
judgment of the Commission, make the operation of 
such station against the public interest, the Commis¬ 
sion shall issue a license to the lawful holder of permit 
for the operation of said station. Said license shall 
conform generally to the terms of said permit. The 
provisions of section 309(a), (b), and (c) shall not 
apply with respect to any station license the issuance 
of which is provided for and governed by the pro¬ 
visions of this subsection. 

(d) A permit for construction shall not be required 
for Government stations, amateur stations, or mobile 
stations. With respect to stations or classes of sta¬ 
tions other than Government stations, amateur sta¬ 
tions, mobile stations, and broadcasting stations, the 
Commission may waive the requirement of a permit 
for construction if it finds that the public interest, 
convenience, or necessity would be served thereby: 
Provided, however, That such waiver shall apply only 
to stations whose construction is begun subsequent to 
the effective date of the waiver. 

STATEMENT OF POINTS 

1. The Commission erred, as a matter of law, in failing 
to find that Appellant was a “party in interest” within 
the meaning of Section 309(c) of the Communications Act 
of 1934, as amended, in light of the clear statutory lan¬ 
guage, the legislative history and the body of judicial 
precedent stemming from FCC v. Sawders Bros. Radio 
Station ,, 309 U.S. 470 (1940). 

2. The Commission’s requirement that in order to estab¬ 
lish standing, Appellant must show new and independent 
economic injury stemming from the modification grant of 
a type or nature which could not have stemmed from the 
original grant, was an unreasonable and illegal restriction 
or limitation upon Appellant’s right to protest. 
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3. Assuming, arguendo, the legalityof the Commission's 
“new and independent injury" test, the Commission's 
failure to find that Appellant met the test was unreason¬ 
able, arbitrary and capricious. 

SUMMARY OF ARGUMENT 

The Commission erred in failing to find that Appellant 
was a party in interest within the meaning of Section 
309(c) of the Communications Act. It is clear that the 
test of the Sanders case (309 U.S. 470) is intended to 
govern in cases where standing is based on economic 
injury. The Sanders test is a simple one: One likely to be 
financially injured has standing. The Commission, how¬ 
ever, established an added requirement or a new test. The 
Commission required that Appellant must show a new and 
different economic injury stemming solely from the Paris 
Mountain grant, an injury which would not and could not 
occur from operation under the Hogback grant. 

It is submitted that the language of the Act and the 
legislative history do not support this Commission restric¬ 
tion. Sections 308 and 309 of the Act make clear that the 
grant of modification applications can be protested. In 
the instant case, if Spartan operates at all, it will do so by 
virtue of the Paris Mountain grant only; thus, if Appellant 
suffers injury at all, it will in fact stem solely from the 
Paris Mountain modification grant. Since modification 
grants can be protested and since injury here to Appellant 
will stem from the grant of such application, Appellant 
is a party in interest. 

Sections 308 and 309 indicate a number of grants which 
can be protested, such as modifications, licenses and re¬ 
newals, grants which by and large don’t change the com¬ 
petitive situation as between the objecting station and the 
new permittee or applicant. Section 319(c) of the Act 
specifically removes from the protest provisions the grant 
of license applications. The reason is that since license 
applications normally follow as a matter of course from 
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the issuance of the original permit, the public interest will 
be protected sufficiently by leaving the protest provisions 
applicable to the original permit only. Other applications 
such as renewals and modifications, however, remain spe¬ 
cifically subject to protest. The reason is that renewals 
and modifications do not issue as a matter of course, as do 
licenses. Renewals and modifications involve new and 
different proposals. 

Thus the Act shows a clear Congressional intent that 
where new proposals are involved—proposals which may 
differ substantially from the proposals found in original 
applications—the right to protest is still available. In 
the instant case, there are involved new proposals in con¬ 
nection with a modification application. These new pro¬ 
posals are being attacked by protestant as against the 
public interest. Protestant, as a direct competitor in the 
area served, is, therefore, squarely within the group Con¬ 
gress intended as parties in interest. 

The Commission’s requirement that Appellant must 
establish new and independent economic injury stemming 
solely from the Paris Mountain grant was an unreason¬ 
able and illegal restriction upon Appellant’s right to 
protest. The claimed illegalities which Appellant asserts 
as against a grant of the Paris Mountain permit, only 
arose in connection with that application. The circum¬ 
stances giving rise to the claim of illegality were not 
present at the time of the grant of the original Hogback 
Mountain permit. Therefore, Appellant could not have 
asserted these illegalities in a protest directed against the 
original permit. Since it could not protest the original 
Hogback grant, its failure to do so and any possible eco¬ 
nomic injury stemming from that original grant is irrele¬ 
vant. Also, since Spartan never in fact operated from 
Hogback Mountain and now can’t do so, speculation as to 
what injury Appellant would have suffered had Spartan 
so operated is totally irrelevant to the issues of this case. 

In looking solely to the question of new injuries to 
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Appellant, the Commission makes the case turn on the 
interest that Congress was the least concerned about—the 
private interest of Appellant. Actually, Congress made 
the grant of modification applications subject to protest 
because it wanted the public protected against illegal or 
irregular operation under such modification grants. The 
existing competitor, of course, was the person most likely 
to assert the claimed illegality. The Commission, however, 
has ignored this aspect of Congressional intent and has 
concentrated instead on limiting and narrowly defining 
the class who may object—a limitation and refinement 
which find no support in the statute or legislative history. 

Assuming, arguendo, the legality of the Commission’s 
“new injury” test, the Commission’s failure to find that 
Appellant met this test was arbitrary and capricious. New 
injury stemming solely from the Paris Mountain grant 
was clearly established, principally because of the change 
in transmitter site location and in the obtaining of a CBS 
network affiliation. The arbitrariness of the Commission’s 
decision is exemplified by its refusal to accept Appellant’s 
claim that the increased signal strength to Greenville 
would cause new injury, and by its refusal to accept 
Appellant’s claim that the CBS affiliation of Spartan was 
a direct consequence of the Commission’s grant causing 
new injury to Appellant. 
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ARGUMENT 

L THE COMMISSION ERRED IN FAILING TO FIND THAT AP¬ 
PELLANT WAS A 'TARTY IN INTEREST" WITHIN THE 
MEANING OF SECTION 309(c) OF THE COMMUNICATIONS 
ACT OF 1934* AS AMENDED* IN LIGHT OF THE CLEAR 
STATUTORY LANGUAGE. LEGISLATIVE HISTORY AND 
JUDICIAL PRECEDENT. 

A. It Is Clear That One "Likely" to Be Financially Injured By 
the Grant of a Permit Has Standing as a 'Tarty in Interest" 
to Protest 

There is no dispute between the parties over the general 
proposition that an exisiting station in the same market 
can protest under Section 309(c) the grant to a newcomer, 
where the sole basis for asserting standing rests upon 
alleged economic injury caused by the new grant. Though 
Section 309(c) itself does not define “party in interest”, 
legislative history is clear that persons asserting only an 
economic interest still may have the requisite standing. 1 

The test, according to legislative history, is the test laid 
down in Federal Communications Commission v. Sanders 
Bros. Radio Station, 309 U.S. 470 (1940). In that case the 
existing station in a community sought to appeal from 
the grant of a new station. Its sole claim of injury was 
that it "would be economically injured by the new’ grant. 

i In Senate Report No. 44, 82nd Cong., 1st Sess., p. 8. the Senate Com 
mittee discussed in some detail the amendment to Sec. 309(c) of the Act. 
Inter alia, the Committee said: 

“Specifically, the amendment here proposed will make it possible, as at 
present, for the Commission to grant any application without hearing if 
convinced from ex parte examination that the statutory standard will be 
served thereby. It will, however, provide a method whereby any person, who 
has the right to challenge the legality or propriety of such jl grant by appeal 
from the Commission’s decision, can make this complaint first before the 
Commission—a guaranty which the present law does not contain. 

. . Some question has been raised in earlier hearings on proposed 
Communications Act amendment bills with respect to the meaning of the 
term ‘parties in interest’ as used in this subsection and in the sections of 
the bill. Fear has been expressed that use of ‘parties in interest’ might 
make possible intervention into proceedings by a host of parties who have 
no legitimate interest but solely with the purpose of delaying license grants 
which properly should be made. The committee does not so construe the 
term ‘party in interest’; ‘parties in interest’ because of electrical inter¬ 
ference are’fixed and defined by the Supreme Court decision in the KOA case 
(319 U.S. 239) and the Commission rules and regulations; ‘parties in inter¬ 
est’ from an economic standpoint arc defined by the Supreme Court decision 
in the Sanders case (309 U.S. 470).’’ 
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Sanders claimed that the community involved could not 
support two stations, that it had been unable to operate 
its station at a profit and that it would lose advertising to 
the new station. On the basis of these allegations, the 
Court held that Sanders had the requisite standing to ap¬ 
peal, saying (309 U.S. at 477): 

“It (Congress) may have been of the opinion that 
one likely to be financially injured by the issue of a li¬ 
cense would be the only person having a sufficient in¬ 
terest to bring to the attention of the appellate court 
errors of law in the action of the Commission in grant¬ 
ing the license.” (Emphasis supplied) 

Though the Court found standing on the grounds of 
likelihood of economic injury, the Court also expressly 
held that this same economic injury could not form a sub¬ 
stantive basis for denying the application as against the 
public interest. In other words, the interest which con¬ 
fers standing is different from the interest which Appellant 
asserts on appeal. 2 

The interest that the protestant is asserting and seeking 
protection for is the “public interest” only. Because of 
this unusual status, the existing station has been variously 
characterized as a “private attorney general” 3 or a “King’s 
proctor”. 4 Appellant concedes that its standing, if at all, 
is that of a “private attorney general” within the meaning 
of the Sanders case. The sole interest Appellant is assert¬ 
ing to establish its standing is the likelihood of substantial 
economic injury it will in fact suffer from the operation of 
Spartan’s new station on Paris Mountain in direct compe¬ 
tition with Appellant, an injury which will severely impair 
and perhaps totally destroy its ability to render service 
in the public interest, convenience and necessity. 

2 Sec Davis, Administrative Law , Sec. 205 (1951). 

3 Associated Industries V. Iekes, 134 F. 2d 694 (2d Cir. 1943), dismissed 
as moot, 320 U.S. 707. 

4 Colorado Eadio Corip. v. Federal Communications Commission, 73 U.S. 
App. D.C. 225, 118 F. 2d 24. 
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B. The Commission Established an Added Requirement to or 
Limitation Upon the Test of Injury Under the Sanders Case 

The Commission, however, holds that this prima facie 
showing of a Sanders type standing is not sufficient to es¬ 
tablish that Appellant is a “party in interest” within the 
meaning of Section 309(c). The Commission’s theory ap¬ 
parently is that in order for Appellant to establish its 
standing it must show it 'will suffer new economic injury 
stemming solely and uniquely from the grant of the new 
modification application for Paris Mountain. More im¬ 
portant, Appellant must show that such new injury is of a 
type which would not and could not have stemmed from the 
grant of the original construction permit for Hogback 
Mountain. 5 

Spartan, of course, did hold for a while a construction 
permit to operate from Hogback Mountain, a permit -which 
Appellant did not protest. Had Spartan constructed and 
operated under that Hogback permit, then perhaps Ap¬ 
pellant would have suffered competitive injury from that 
operation. The Commission concludes on the basis of these 
points that since Appellant did not protest the Hogback 
grant and since the injury it novr asserts is generally the 
same type of injury it would have suffered from the Hog¬ 
back operation, Appellant cannot now protest the grant of 
the modification application for Paris Mountain. Appar¬ 
ently, the Commission finds some sort of a waiver by Ap¬ 
pellant of its right to protest or some sort of an estoppel 
which has shut off its protest rights. 6 


3 Sec the two Commission decisions on this point. J.A. pp. 103-110, 150-159. 
Appellant wants to make clear here that calling the original construction per¬ 
mit the “Hogback Mountain” permit and the modification permit the “Paris 
Mountain * ’ permit, is an oversimplification. However, it is believed this 
breakdown will make the argument clearer. 

« The Commission’s Opinions cite no authority or support for the position 
it takes. 
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C. The Language, Logic, and Legislative History Indicate 
Clearly That Appellant Falls Expressly Within the Class 
of "Parties in Interest" 

The language of Section 308, 309(a) and 309(c) 7 of the 
Communications Act of 1934, as amended, is clear and un¬ 
ambiguous—modifications of construction permits can be 
protested by a “party in interest”. 

Section 308(a) says: 

The Commission may grant construction permits and 
station licenses, or modification or renewals therof, 
only upon written application therefor received by 
it. . . . (emphasis supplied) 

Section 309(a) says: 

If upon examination of any application provided for 
in Section 308 the Commission shall find that public 
interest, convenience, and necessity would be served 
by the grant thereof, it shall grant such application. 
(emphasis supplied) 

Section 309(c) says: 

When any instrument of authorization is granted by 
the Commission without a hearing as provided in sub¬ 
section (a) hereof , such grant shall remain subject to 
protest as hereinafter provided for a period of thirty 
days. During such thirty-day period any party in in¬ 
terest may file a protest under oath directed to such 
grant and request a hearing on said application so 
granted. . . . (emphasis supplied) 

This is the sum total of all statutory provisions bearing on 
the right to protest a modification grant. Nowhere in these 
sections is there found any indication that Congress in¬ 
tended to limit or restrict the right of protest where a modi¬ 
fication grant is involved. Indeed precisely the opposite is 
true. A modification application is to be treated—according 
to Congressional mandate—in precisely the same manner as 
the Commission treats the grant of an original construc¬ 
tion permit. 

7 These sections are set out in toto, supra, pp. 9-13. 
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Assuming for the moment that Spartan here proposed 
for the first time a brand new station to operate from Paris 
Mountain, WGVL, as an existing station in the same mar¬ 
ket, would be in direct competition with this new Spartan 
station for local, regional and national business, for talent, 
program sources, and audience. Even the Commission and 
Spartan would, it may be assumed, concede that the grant 
of such a new application would be subject to protest by 
WGVL on the grounds of economic injury. What in fact 
is the difference between this hypothetical and the present 
case? Here, Spartan originally was granted an applica¬ 
tion to operate from Hogback Mountain. Now, however, 
Spartan has changed its plans and seeks to modify its 
permit to operate from Paris Mountain. Spartan has in 
effect abandoned its application for Hogback Mountain. 

In fact and in legal theory, if Spartan operates at all, 
it will only operate by virtue of the authority granted it 
in the Paris Mountain modification grant. Indeed, Spartan 
cannot now' operate under the terms of its original con¬ 
struction permit. Thus if in fact WGVL suffers economic 
injury from Spartan’s operation, that injury will stem 
solely from the grant of the Paris Mountain modification 
application, since that grant is the only grant under w’hich 
Spartan can or will operate. Concededly there must be 
causal connection between the grant protested and the in¬ 
jury alleged. Here the causal connection could not be 
clearer. 

Legislative history clearly supports the position that 
modification grants as here involved are protestable by 
an existing competitor. Section 308 specifies four classes 
of applications, w’hich by virtue of Sec. 309(c) can be pro¬ 
tested: (1) construction permits, (2) licenses, (3) modifi¬ 
cations, and (4) renewals. The latter three categories 
usually stem from the grant of an initial construction per¬ 
mit. In other wrords, they are applications made and 
granted after, in point of time, the grant of an original or 
basic construction permit and normally are closely related 
to the original permit. From a competitive or economic 
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point of view, the latter three categories do not normally 
change the competitive situation as between the new per¬ 
mittee and an existing station. Once the basic construction 
permit is issued to a new station, the basic injury from 
competition takes effect. If the new station later modi¬ 
fies its permit, secures a license or a renewal, these new 
grants, at most, work only minor changes in the competi¬ 
tive picture as between the two stations. 

Yet, according to Sections 308 and 309, each of these 
grants—modifications, licenses and renewals—are subject 
to protest. Later, Section 319(c) of the Act, expressly 
excludes license grants from the coverage of the protest 
provisions, for it says: 

“. . . The provisions of Section 309(a), (b) and (c) 
shall not apply with respect to any station license the 
issuance of which is governed by the provisions of 
this subsection.” 

The reason for excluding license grants is found in legis¬ 
lative history, and, it is submitted, forms the key to de¬ 
termining applicability of the protest provisions. In the 
House Report on the proposed Section 8 (which is now 
309(c)), the Committee, after stating that the protest pro¬ 
visions do not apply to the issuance of licenses, said: 

“... It w r ould seem that in most cases the issuance of 
such a license would almost automatically follow from 
the fact that the construction permit was granted. It 
appears obvious that the new prehearing and protest 
procedures of the revised § 309(b) and (c) should not 
apply with respect to licenses the issuance of w'hich 
is provided for by Section 319 . . . However, the new 
prehearing and protest procedures of § 309 will be ap¬ 
plicable to the issuance of the construction permit for 
the station in question.” (emphasis supplied) (House 
Reports, No. 1750, 82d Cong., 2d Sess.) 

Based on the rationale that licenses issue almost as a 
matter of course from the issuance of a construction per¬ 
mit, Congress excluded licenses from the protest provi- 
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sions. The opportunity to protest the original grant gave 
existing stations all the protection they needed and also, 
since there presumably were no differences between the 
proposals in the original application and the license ap¬ 
plication, the public was protected. Specifically not ex¬ 
cluded from the protest provisions were grants of modifica¬ 
tions and renewals. The reason, of course, is clear: Modi¬ 
fications and renewals do not issue as a matter of course. 
Each of these are new applications, involving different 
proposals which may or may not constitute radical changes 
from the proposals found in the original construction per¬ 
mit. The Commission must weigh the new proposals and 
test them against the standard of public interest. Since 
modifications and renewals do not issue merely as a matter 
of course, Congress intended that they be subject to pro¬ 
test, so that “parties in interest” could call to the Com¬ 
mission’s attention errors of law or other irregularities 
attaching to the new proposals found in these applications. 

That is exactly the situation in the instant case. Appel¬ 
lant is here calling to the attention of the Commission in¬ 
validities in the grant of the Paris modification applica¬ 
tion. Since the Paris application is substantially different 
from the original Hogback Mountain application, there 
must be a thorough examination of the new proposals. 
Here then is precisely the case where Congress intended 
the protest provisions to apply. 

D. Decisions of the Courts Support the Position of Appellant 

Judicial opinions generally conform to the pragmatic 
and realistic approach which Congress indicated was to 
rule in defining the right to protest. Congress specifically 
adopted as the basic standard the test of the Sanders case. 
As indicated earlier, the Sanders case established the test 
of “likelihood of financial injury”. A number of other 
cases have adopted and further crystallized the Sanders 
test. 

In Evans v. Federal Communications Commission , 72 
U.S. App. D.C. 159, 113 F. 2d 166 (1940), the Court found 
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standing, on the mere allegation that the existing station 
would be a competitor of the new station and that the re¬ 
sources of advertising talent and the like, would be insuffi¬ 
cient to support two stations. An even vaguer and more 
general statement was accepted in Colorado Radio Corpo¬ 
ration v. Federal Communications Commission, 72 U.& 
App. D.C. 225, 118 F. 2d 24 (1941). The Court of Appeals 
stated the Sanders test as follows: “A person who stands 
to be hurt financially is entitled to appeal.’’ In the Colo¬ 
rado case, the only reason for appeal which even remotely 
met this test read as follows: 

“That the Commission’s action in granting the appli¬ 
cation of F. W. Meyer and denying the petition of 
KVOD for a rehearing to show the changed condi¬ 
tion in the City of Denver, more particularly the in¬ 
jurious economic effect the operation of the proposed 
station will have on KVOD was arbitrary, capricious 
and was a denial to KVOD of a fair and impartial 
hearing.” 

The Court found this statement sufficient, holding (118 
F. 2d at p. 26): 

“A liberal construction of this statement, plus the 
recognition of the competitive relation that will exist 
between KVOD and Meyer, places appellant within 
the rule of the Sanders case.” 

Also, earlier cases decided prior to Sanders establish a 
similar and related test. For example, in Yankee Network, 
Inc. v. Federal Communications Commission, 71 U.S. App. 
D.C. 11, 107 F. 2d 212 (1939), the applicant was an exist¬ 
ing station seeking to improve its facilities, Another ex¬ 
isting station appealed the grant. The Court held that 
such stations whose very existence and welfare depended 
upon wise and proper action by the Commission certainly 
had standing to appeal. Also, in Florida Broadcasting Co. 
v. Federal Communications Commission, 71 U.S. App. D.C. 
231, 109 F. 2d 66S (1939), the Court of Appeals found the 
following statement sufficient to give standing to appeal: 
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“Commission erred in failing to find that operation of 
the station proposed by the (applicant) will result in 
a financial and economic injury to appellant, will im¬ 
pair the service rendered by the appellant to its listen¬ 
ing audience and will jeopardize the ability of appel¬ 
lant to operate in the public interest, convenience and 
necessity as prescribed by law.” 

In each of these cases concerning the Commission, the 
Court of Appeals has looked to the broader and more 
fundamental aspects of competition in determining the 
question of standing. It is submitted that where the Court 
has found a reasonable nexus to support a claim of com¬ 
petitive injury, the Court has found the requisite standing 
to appeal. 

So also in fields unrelated to radio, the courts have 
used a broad outlook in determining standing to appeal. 
See, for example, National Coal Association v. Federal 
Power Commission , 89 U.S. App. D.C. 135, 191 F. 2d 462 
(1951), where this Court found as “parties aggrieved”— 
over objection that injury was too remote and conjectural 
—a coal owners association, coal unions and railways 
unions, who asserted that the grant of a certificate by the 
Commission to build a gas pipe line would cause them 
economic injury. So also in United States v. Public Utili¬ 
ties Commission of the District of Columbia , 80 UJ3. App. 
D.C. 227,151 F. 2d 609 (1945), this Court found the United 
States Government to be a party in interest to the issuance 
of a rate order of the Commission, where the sole interest 
asserted w T as that the Government was a customer of the 
Power Company. 8 

It is respectfully submitted that this broad judicial in¬ 
terpretation of standing is applicable in determining ques¬ 
tions under Sec. 309(c) of the Communications Act. Con¬ 
gress expressly established the test of the Sanders case. 
Sanders and later cases contemplate a realistic and prac- 


8 See, Associated Industries v. Iclces, 134 F. 2d 694 (2d Cir. 1943), dis¬ 
missed as moot, 320 U.S. 707. 
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tical test of injury. If such a test is applied in the instant 
case, the conclusion must inescapably be that Appellant is 
a “party in interest”. 


1 Z I ^, COMMISSION REQUIREMENT that appellant must 
E fTf~ BLISH NEW AND independent economic injury 

«?^ !MING SOLELY FROM THE PARIS MOUNTAIN GRANT. 
WAS AN UNREASONABLE AND ILLEGAL RESTRICTION 
UPON APPELLANTS RIGHT TO PROTEST. 


S w- C t Claimed ^legalities Only Arose in Connection 
With Paris Mountain Permit, the Commission Should 
Have Disregarded the Question of Economic Injury Stem¬ 
ming From the Hogback Permit 


As indicated earlier the Commission required Appel¬ 
lant to show that new and independent injury would re¬ 
sult to Appellant, injury which could not have resulted 
from the Hogback permit. This was an arbitrary require¬ 
ment m view of the fact that none of the illegalities or 
irregularities, which Appellant claimed made the grant of 
the Spartan Paris Mountain operation against the public 
interest, were present or could have been asserted at the 
time of the grant of the Hogback Mountain permit. 

Had the grounds of invalidity applied equally to the 
original Hogback permit, then there would be some sup¬ 
port for the Commission’s position. Certainly, if there 
were reasons why Appellant thought the Hogback Moun¬ 
tain grant should not have been made, then there was a 
statutory duty to assert those grounds within 30 days 
after the grant, pursuant to Section 309(c). And if Ap¬ 
pellant waited until another Spartan grant was made to 
assert the same original grounds of invalidity, then the 
Commission could quite properly find that Appellant was 
too late—that it was guilty of laches, and having failed 
to protest the original grant, Appellant had now lost any 
rights it might have to protest the new grant. However, as 
indicated, this approach or argument is not applicable to 
the instant case. 

At the time of the Hogback Mountain grant (November 
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1953) there were no reasons or grounds, so far as Appel¬ 
lant was concerned, as to why the Spartan grant would 
not be in the public interest. In other words, the Spartan 
Hogback Mountain grant was perfectly legal and proper. 
Since the only interest which Appellant could have as¬ 
serted had it protested in November, was the public inter¬ 
est, 9 Appellant would have surely erred had it protested, 
having absolutely no reason to question the bona fides of 
the Spartan Hogback grant. 

Commencing in January 1954, however, with the filing 
of the request for Special Temporary Authority and con¬ 
tinuing through to April with the filing of the permanent 
Paris Mountain modification application, new and differ¬ 
ent facts and circumstances came into being which led 
Appellant to attack vigorously the propriety and legality 
of the Paris Mountain operation. These new facts and 
circumstances concerned: first, the alleged misrepresenta¬ 
tion by Spartan in applying for “temporary authority” 
to operate from Paris Mountain; and second, the charge 
that to move the transmitter site to Paris Mountain, un¬ 
der the circumstances of this case, constituted a violation 
of the Commission’s Rules and Regulations. These basic 
claims of illegality and reasons against the grant, only 
arose in connection with the new Paris application. If 
either or both were proved, sufficient grounds would be 
present for denying the application. 10 

Therefore, based on the foregoing, it is clear that there 
was not involved here a case of laches or tardiness on the 
part of Appellant in asserting its claims of invalidity. It 
“protested” the first and only grant it thought was il¬ 
legal—the Paris Mountain operation. Consequently, its 
failure to protest the Hogback Mountain grant is irrele- 

9 As indicated, supra, p. 19, it could not assert its economic injury as a 
grounds for denying the Spartan application. 

10 Misrepresentation has long been a ground for denial. See, FCC v. 

WOKO, 329 U.S. 223; Camden Eadio, Inc. v. FCC, Cases No. 11,833 and 
11,871, decided July 15, 1954, — U.S. App. D.C. -, — F. 2d —; Inde¬ 

pendent Broadcasting Co. v. FCC, 89 U.S. App. D.C. 396, 193 F. 2d 900. 
No citation of authority is needed to support claim that violation of rules 
constitutes grounds for denial and a fortiori grounds for hearing. 
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vant, as also is the question of economic injury stemming 
from the Hogback grant. 

There is still another basic reason why the Commission 
should have disregarded the question of economic injury 
stemming from the Hogback Mountain grant. This reason 
stems from the fact that Spartan never operated under 
the Hogback Mountain permit. It is true that had Spartan 
operated under its Hogback permit, it might have caused 
economic injury to Appellant. But Spartan did not do 
so and now cannot do so. Spartan has abandoned Hog¬ 
back and moved to Paris Mountain. Its first and only op¬ 
eration, if at all, will be from Paris Mountain. 

Hence, to speculate as the Commission did, as to what 
might have been the injury under a different set of circum¬ 
stances had they occurred, might be an interesting in¬ 
quiry, but, it is submitted, hardly relevant to the factual 
question of whether or not Appellant wdll be injured by 
operation from Paris Mountain. By the same token, cer¬ 
tainly such speculation as to w’hat might have happened 
cannot form the legal basis for limiting and, in effect, 
denying Appellant’s right to protest. On the contrary, 
Commissioner Hennock, in dissent, stated the only true 
rule to apply: 

“A modification of a construction permit is admit¬ 
tedly subject to protest. There is nowhere in 309(c) 
any intimation that the test of the validity of a pro¬ 
test against a modification is different from a protest 
directed against the original grant itself. Nor 
does 309(c) say that if the original grant is not pro¬ 
tested, no protest may be made against a modfication 
thereof unless there is some new or different injury. 
So long as a grant is subject to protest, as this one 
clearly is, a protestant in order to establish that he 
is a party in interest is required to do no more than to 
show economic injury resulting from the grant he is 
protesting. This WGVL has done. That this injury 
may have been expected also from other causes had 
they occurred , should not be held to defeat the pro- 
testant’s standing as a party in interest (Dissent 
to Commission Order of June 4, 1954; emphasis sup¬ 
plied) 
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B. By Looking Solely to the Question of New Injury io Appel¬ 
lant, the Commission Makes the Case Turn on the Interest 
Congress Was Least Concerned About—the Private In¬ 
terest of the Protestant 

As indicated, the claims of illegality arose as a result 
of the application for modification to operate from Paris 
Mountain. Also, as indicated before, modification appli¬ 
cations typically involve new and sometimes substantially 
different proposals from the original applications for 
construction permits. As is claimed in the instant case, 
these new and different proposals may be subject to at¬ 
tack as invalid or illegal. Merely because one holds a 
basically valid construction permit does not thereby give 
assurance, or even support an inference, that a later grant 
of a new modification application filed by said permittee, 
will be equally valid. Congress, by leaving modification 
applications subject to “Protest”, must have desired that 
person “likely to be financially injured” have an oppor¬ 
tunity to attack and expose the illegalities or irregulari¬ 
ties attaching to the modification application. 

Congress * intent was to protect the public interest from 
illegal and improper operation. The person most likely 
to do so would be an existing competitor, even though 
the existing station would not normally be able to show 
precisely how the modification grant would injure it in 
a different manner economically, than the original grant. 11 
In other words, Congress’ primary concern was the pre¬ 
vention of illegal operation, and not the nature, extent or 
degree of injury to the existing station. 

In the instant case, it is clear that the Commission’s 
test of new injury bars inquiry into the question of 
whether or not the Spartan grant is in the public interest, 
for the Commission has concentrated on the narrow ques¬ 
tion of whether or not Appellant has shown new and 
unique financial injury stemming solely from the new 
grant. In effect, the Commission has insulated a new con- 

il See, Yankee Network, Inc. v. FCC, 71 U.S. App. D.CV 11, 107 F. 2d 
212, 215. 
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struction permit holder, such as Spartan, from attack on 
any later application no matter how illegal that applica¬ 
tion might be. The reason is simple: it will be a most un¬ 
usual case where an existing competitor can show in great 
detail, as required by the Commission, how a new applica¬ 
tion will so radically change the competitive picture as 
to furnish substantial new injury. Hence, the Commis¬ 
sion’s test prevents inquiry into the very question Con¬ 
gress wanted explored, i.e., is the modification grant in 
the public interest? 12 

C. Several Recent Cases Establish That the Requirement of 
New Independent Injury, Stemming From Grant in Issue, 
Has No Support in the Statutory Framework 

In several recent cases, similar Commission attempts to 
restrict unduly the right to object or protest have been 
summarily rejected by the Court. 

In American Broadcasting Company , Inc. v. Federal 
Communications Commission , 89 U.S. App. D.C. 298, 191 
F. 2d 492 (1951), an existing station objected, on grounds 
of interference, to the Commission’s grant of a special 
service authorization to another station. This special 
service authorization had been issued and re-issued for 
ten years running. The Commission argued, inter alia, 
that the objector had waived its rights to object and that 
it should have objected ten years before. The Court re¬ 
jected this argument with no extended discussion. It 
should be noted that the injury to the objector in the 
ABC case under the latest SSA was no different in kind or 
type than under the first SSA. Yet, that was no bar to 


12 It seems clear that the Commission’s reason for so limiting the Protest 
provisions is found in its own attitude towards their efficacy and value. 
Legislative history is full of statements by the Commission, all to the same 
effect—economic protests should not be permitted as they will burden the 
Commission’s processes, and delay the advent of new radio and television 
service. See, e.g.. Hearings before Sub Committee of Interstate and Foreign 
Commerce Committee, 81st Cong., 1st Sess., on S. 1973, pp. 17, 34 (1949); 
Hearings before Committee on Interstate and Foreign Commerce. House of 
Representatives, 82d Cong., 1st Sess., on S. 656, pp. 69-70 (1951). The 
instant case is an example of the Commission’s own attempts to limit the 
protest provisions. 
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the objector’s standing, nor did the Court impose a re¬ 
quirement that the objector show new or unique injury. 

To the same effect is Radio Station WOW, Inc. v. Fed¬ 
eral Communications Commission, 87 U.S. App. D.C. 226, 
184 F. 2d 257 (1950), where an existing station was pro¬ 
testing the renewal application of a competitor, claiming 
objectionable interference had resulted. Here again, the 
Commission argued that it was not the renewal which 
would cause injury, but the original grant of the construc¬ 
tion permit. Since that was not objected to, the protestant 
had waived its right to object. The Court rejected this 
argument holding that the objecting station was clearly 
a party whose rights would adversely affected by the 
grant of the renewal. 

The most recent case directly supporting Appellant’s 
position is Camden Radio, Inc. v. Federal Communica¬ 
tions Commission, Cases No. 11,833 and 11,871, decided 
July 15, 1954, — U.S. App. D.C. —, — F. 2d — (1954). 
This case involved the question of whether an existing 
station, whose standing was based on economic grounds, 
could protest under Section 309(c) a grant of an assign¬ 
ment application. The Commission argued that protestant 
had made no showing that it would suffer any new or 
different injury from operation by the assignee as op¬ 
posed to operation by the assignor and that without this 
showing of new injury, protestant could not succeed. It 
should be noted that the argument of the Commission in 
the instant case is almost identical. 

This Court rejected the Commission’s argument com¬ 
pletely, indicating that under Section 310(b) of the Act, 
an assignment application was to be treated exactly as 
an original application would be treated under Section 
308. Here, there is involved a modification application 
rather than an assignment application. However, Section 
308 also expressly applies to modification applications, 
and indicates that they too are to be treated the same as 
original applications. Indeed, here the modification grant, 
under the facts of this case, is more subject to attack 
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than the assignment grant in the Camden case, because 
here the illegalities charged go directly to the qualifica¬ 
tions of the existing owners and the propriety of the op¬ 
eration they now propose. 13 

IIL ASSUMING. ARGUENDO, THE LEGALITY OF THE COMMIS¬ 
SION'S "NEW INJURY" TEST. THE COMMISSION'S FAILURE 
TO FIND THAT APPELLANT MET THIS TEST WAS ARBI¬ 
TRARY AND CAPRICIOUS. 

A. New Injury Stemming Solely From the Paris Mountain 
Permit was Clearly Established 

Assuming the Commission’s requirement of “new in¬ 
jury” was correct, it is respectfully submitted that Ap¬ 
pellant made the requisite showing or at least made a 
prima facie showing, justifying a hearing if there was 
doubt. Several significant elements of new injury resulted 
from the move to Paris Mountain. 

Of major importance was the fact that by moving the 
transmitter over 17 miles in the direction of Greenville, 
the signal strength was substantially increased to Green¬ 
ville (more than doubled) and its market area; the new 
site was one of the best available to serve Greenville, and 
was a site located within the Greenville trade area. Fur¬ 
ther facts concerning the general area are relevant. The 
two communities are in different trade areas. Greenville is 
a larger and more important community. The Spartan 
new location is only 6 miles from Greenville and over 27 
miles from Spartanburg. 

Based on this complex of facts, none of which have 
been refuted or challenged, Appellant claimed that the 
competitive situation was severely aggravated over what 
would have been the case had Spartan remained on Hog¬ 
back Mountain. By operating from the same mountain 

is Even the Commission decisions on this question of “new” injury hardly 
support the position the Commission takes on this Appeal. See, e.g., Van 
Curler Broadcasting Corp., 11 Pike & Fischer Radio Regulation 221; Mid¬ 
west Television , Inc., 9 Pike & Fischer Radio Regulation 611. In both of 
these cases, involving economic protests to grants of modification applica¬ 
tions, the requirement of “new injury” was barely mentioned, much less 
shown in the detail demanded of Appellant in the instant case. 
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with higher power and a VHF signal (which is superior 
technically to Appellant’s UHF), Spartan could in any 
given case and location claim a better coverage and signal. 
The visual proof to the public or advertiser would be 
clearly apparent since both stations were on the same 
mountain—WGVL with its UHF station on low power 
and WSPA-TV with its VHF station on high power. By 
the same token Appellant alleged that moving to Paris 
Mountain doubled the signal strength delivered to Green¬ 
ville. This, Appellant alleged, increased the competitive 
advantage to Spartan through improvement of its signal. 

In addition, however, to mere increase in signal 
strength, Appellant alleged other aggravating circum¬ 
stances stemming from the grant of the Paris modifica¬ 
tion application. Both Greenville stations, WGVL and 
WFBC-TV, are located on Paris Mountain; the public 
knows that. Therefore, by adding a third station on Paris 
Mountain, the public accepts that as a third Greenville 
station, and Paris becomes the “Magic Mountain for 
TV”. Appellant alleged that with the advent or immin- 
ency of this new third Greenville station, WGVL began 
to experience difficulty in securing business—local, re¬ 
gional and national. Also, WGVL began to experience 
financing difficulties when it tried to obtain working capi¬ 
tal and credit. Visits to New York to get national and net¬ 
work business confirmed Appellant’s conclusions. Time 
buyers considered all three Paris Mountain stations as 
Greenville stations because of their transmitter location 
and considered WGVL a poor third in the market. 

In addition to these allegations of injury, which it was 
alleged, stemmed from or became more severe as a re¬ 
sult of the move to Paris Mountain, Appellant also al¬ 
leged that Spartan obtained a CBS network affiliation only 
by moving to Paris Mountain, and that obtaining such a 
popular network severely aggravated Appellant’s com¬ 
petitive position. It seems too clear for argument that 
if Spartan obtained this contract with a top network 
only by moving to Paris Mountain, then the Paris Moun- 
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tain grant directly contributed to causing new and differ¬ 
ent injury to Appellant. Here was injury which would not 
have occurred but for the move to Paris Mountain. 

Based on the foregoing statement of facts and argu¬ 
ment, it is submitted that, as a matter of law, Appellant 
advanced sufficient factual allegations and reasonable con¬ 
clusions, for the Commission to find that new and in¬ 
dependent injury to Appellant would have been caused by 
the grant of the Spartan application. Concededly, Appel¬ 
lant did not and could not explain in exact detail or to 
the exact penny how the new authorization would affect 
it. It did state that the injury would be aggravated and 
stated how and why this aggravation would occur. Even 
accepting the Commission’s test of “new injury”, it is 
submitted that the Sanders case (309 U.S. at 477) re¬ 
quires no more than the type and extent of new injury al¬ 
legations which Appellant herein made. 

B. The Arbitrariness of the Commission's Decision is Exempli¬ 
fied by Its Refusal to Accept Appellant's Allegations as to 
the Increase in Signal Strength and the Allegations Con¬ 
cerning the Spartan CBS Network Affiliation 

As indicated Appellant alleged that the increase in 
signal strength to Greenville would improve the service 
and aggravate the economic injury. The Commission re¬ 
fused categorically to accept this allegation. In effect the 
Commission denied the truth of the allegation. It relied 
instead upon its own conclusion as follows: 

“It is estimated that a signal (equal to Spartan’s 
original signal over Greenville) will provide an ac¬ 
ceptable signal to almost 100% of the receivers.” 
(page 4 of Order of June 4, 1954) 

Therefore, the Commission reasoned, how could the injury 
be aggravated by an increase in signal strength when 
100% of the receivers would already receive the signal? 
In fact, however, there is nothing in the Commission’s 
Rules or regulations to support the Commission’s claim 
of 100% coverage to Greenville; and certainly there is 
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nothing in the record of this case to support such a con¬ 
clusion. Indeed on the very same page of its decision, the 
Commission refuted its own conclusion or estimate. 

, “It must be recognized that the tools available for 
predicting service do not permit accurate evaluation. 
. . . Variations in such factors would affect the service 
for any particular receiver in any particular loca¬ 
tion.’ ’ (fn. 3, p. 4, Order of June 4, 1954) 

It is clear that the Commission uses its conclusion re¬ 
garding 100% service to negate completely Appellant’s 
claim of new injury. On the basis of the foregoing, it 
is submitted that this was an arbitrary and capricious 
finding. Appellant alleged that service would be improved. 
The Commission can’t ignore that allegation, when its 
support for doing so is founded on nothing in this record 
or in the Commission’s Rules or Regulations, and when, 
in fact, its own decision refutes it support. If there was 
legitimate doubt or dispute, then at least Appellant would 
be entitled to a hearing on the preliminary threshold ques¬ 
tion of jurisdiction. 

The second example of arbitrariness shown by the Com¬ 
mission was its refusal to accept Appellant’s allegations 
concerning the network affiliation. Essentially, Appellant 
charged that but the move to Paris Mountain, Spartan 
would not have obtained a CBS affiliation; and that the 
affiliation, being a popular one, wrnuld increase substan¬ 
tially the injury appellant would suffer. The Commission 
did not dispute the truthfulness of any of these claims, 
but held instead that obtaining the network affiliation 
was not the proximate consequence of the Commission’s 
grant and therefore could not be claimed as an element 
of new injury. 14 

This conclusion, it is believed, is on its face an errone¬ 
ous and arbitrary one. A network contract is not unlike 

H In denying the second protest the Commission made no mention of this 
allegation of new injury. Since it was reurged by Appellant, it can only 
be inferred that the Commission’s decision denying the first protest still 
applies. The Commission argument used here is taken from the Commis¬ 
sion’s earlier decision. 
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an advertising contract, except that the former is sub¬ 
stantially more significant. In the Sanders case the di¬ 
rect consequence of the grant—and accepted by the Court 
—was the loss of advertising contracts. Certainly the loss 
by an existing station of advertising contracts is no more 
proximate a result of Commission action than is the gain 
of a network contract. The Commission’s attempt here to 
eliminate as an element of new injury the claimed net¬ 
work affiliation cannot be justified on any rational basis. 

Arguments advanced in support of standing cannot be 
arbitrarily brushed aside. In’ the instant case the Com¬ 
mission did so with reference to two major arguments of 
Appellant. Therefore, even accepting in toto the Commis¬ 
sion’s test of “new injury”, it is submitted that Appel¬ 
lant has met the test or made a sufficient prima facie show¬ 
ing as to justify a hearing on the preliminary jurisdic¬ 
tional question. 


CONCLUSION 

In light of the foregoing matters, it is respectfully sub¬ 
mitted that the Commission was in error, as a matter of 
law, in refusing to find that Appellant was a “party in 
interest” within the meaning of Section 309(c), and that 
therefore the Commission Order of June 4, 1954, holding 
to the contrary, should be reversed and the proceedings 
remanded with directions to set for hearing the grant of 
the Spartan modification application, and pending the 
conclusion of such hearing, to stay the effectiveness of the 
Commission’s Order of April 30, 1954, granting said ap¬ 
plication. 

Respectfully submitted, 

Ben C. Fisher 
703 Perpetual Building 
Washington, D. C. 

Attorney for Appellant , 
Greenville Television Co. 


October 25, 1954. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 

No. 12284 

Greenville Television Company, appellant 

v. 

Federal Communications Commission, appellee 
The Spartan Radiocasting Company, intervenor 

ON APPEAL FROM ORDERS OF THE FEDERAL COMMUNICATIONS 

COMMISSION 

No. 12356 

Wilton E. Hall, appellant 
v . 

Federal Communications Commission, appellee 
The Spartan Radiocasting Company, intervenor 

ON APPEAL FROM ORDERS OF THE FEDERAL COMMUNICATIONS 

COMMISSION 

BRIEF FOR APPELLEE 

COUNTER statement of the case 

The statements of these consolidated cases contained in 
the briefs of appellants are somewhat argumentative, and 
each is primarily directed to its own appeal. Despite the 
complex history related in appellants’ statements, the two 
appeals present relatively limited common questions of law 

( 1 ) 
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and related questions of fact. It is believed that a short state¬ 
ment, encompassing both appeals, but not setting forth in 
detail every pleading and procedure, would be helpful in clari¬ 
fying the issues with respect to each appeal. 

Greenville Television Company (Greenville Television), the 
appellant in Case No. 12,284, is the permittee 1 of television 
broadcast station WGVL, Greenville, South Carolina. Wilton 
E. Hall (Hall), the appellant in Case No. 12,356, is the per¬ 
mittee 1 of television broadcast station WAIM-TV, Anderson, 
South Carolina. Both are appealing from the grant by the 
Federal Communications Commission on April 30, 1954, of an 
application filed by The Spartan Radiocasting Company 
(Spartan) for modification of its outstanding construction per¬ 
mit, and from the subsequent denials of their respective pro¬ 
tests to that action. Spartan is the permittee of television 
broadcast station WSPA-TV (formerly WORD-TV), Spar¬ 
tanburg, South Carolina. The relevant history is as follows: 

On November 25, 1953, Spartan was granted a construction 
permit for a new television broadcast station on Channel 7, 
Spartanburg, South Carolina, with its transmitter to be located 
on Hogback Mountain, about 25 miles northwest of Spartan¬ 
burg. The authorized effective radiated power was 316 kw 
visual, 204 kw aural, with an antenna height of 2,000 feet above 
average terrain (R. I). 2 The main studio was to be located in 
Spartanburg (R. 1). This grant was made without opposi¬ 
tion or protest. 5 On January 13, 1954, Spartan requested 
authority to operate pursuant to special temporary authority 
(STA) on an interim basis with its transmitter at Paris Moun¬ 
tain, about 27 miles west of Spartanburg, utilizing the existing 
tower and transmitter building previously used for an FM sta¬ 
tion at that location (R. 4r-6, 8-9). The proposed interim 
operation was at a reduced power from the basic construction 

1 The appellants have been granted construction permits for their stations 
and are operating on a commercial basis under Commission authorizations 
prior to grant of a regular license. 

* In this brief references to the original record filed with this Court are 

given as “(R. —)” and references to the printed Joint Appendix are given 
as “(App.-).” 

* The construction permits for Greenville Television’s and Hall’s stations 
had been issued on January 22,1953, and September 30,1953, respectively. 
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permit. Greenville Television and Hall opposed the grant of 
an STA to Spartan 4 (R. 7, 10-19, 47--53) and Spartan replied 
(R. 45-46). In a Memorandum Opinion and Order adopted 
January 27, 1954 (R. 57-58), the Commission reviewed the 
merits of the requested authorization and the objections made 
to it, and concluded that a grant would be in accordance with 
its rules and the public interest.® 

After the grant of the STA to Spartan, protests relying upon 
Section 309 (c) of the Communications Act were filed by both 
Hall (R. 114—155) and Greenville Television (R. 166-191) and 
were opposed by Spartan (R. 192-203). The Hall protest was 
denied in a Memorandum Opinion and Order released March 4, 
1954 (App. 95; 10 Pike & Fischer, R. R. 282a), on the ground 
that the protest had not shown Hall to be a party in interest. 
The Greenville Television protest was denied on the same 
ground in an opinion released March 5, 1954 (App. 103; 10 
Pike & Fischer, R. R. 287). Hall e and Greenville Television T 
filed appeals in this Court, in which stays of the Commission's 
authorization to Spartan were granted. 

On April 1,1954, Spartan requested cancellation of the STA, 
stating that its purpose could no longer be fulfilled (R. 235- 
236). This request was granted by the Commission on April 
8,1954 (R. 276). In view of the cancellation of the order under 
review, the Commission moved to dismiss Case No. 12137 and 
Case No. 12139 as moot. These motions were denied by this 
Court on July 9,1954 without prejudice to their renewal at the 
time the subsequent appeals involving the modification of 
Spartan’s construction permit should be heard on the merits. 
The parties have now stipulated that Cases Nos. 12137 and 

4 An opposition was also filed by the then station WSCV-TV in Spartan¬ 
burg (R. 23—44). 

* Spartan Radiocasting Company, 10 Pike & Fischer, R. R. 150. The 
Commission found that a grant of the STA would expedite the rendering of 
a new television service to the area. It also found that the service contours 
of the interim operation would be within the contours of the operation 
authorized in the construction permit, and that the proposed interim trans¬ 
mitter site met the requirements of the rules. 

4 Wilton E. Hall v. Federal Communications Commission, No. 12437. 

1 Greenville Television Company v. Federal Communications Commis¬ 
sion, No. 12,139. 
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12139 be dismissed, and this Court has dismissed them by order 
dated September 22, 1954. 

On April 6, 1954, Spartan filed an application for a perma¬ 
nent modification of its construction permit (R. 237-275). It 
requested a change in transmitter site from Hogback Mountain 
to Paris Mountain, with an effective radiated power of 200 kw 
visual, 120 kw aural, and a height of 1182 feet above average 
terrain (R. 242-243). A different main studio location, but 
still within the City of Spartanburg, was also requested, and no 
other studio was proposed (R. 244,248). The application also 
showed that Spartan would continue to provide more than the 
minimum signal strength of 77 dbu (decibels above one micro¬ 
volt per meter) over the principal city to be served (Spartan¬ 
burg) which is required by the Commission’s Rules and Regu¬ 
lations* (R. 244, 262). 

On April 9, 1954 Hall filed a pleading entitled “Notification 
of Interest and of Intention to File Objections” (R. 277-280) 
and, on April 26, 1954 filed “Objections to Grant and Request 
for Revocation of Construction Permit” (R. 294-343). Green¬ 
ville Television also filed a “Petition to Designate for Hearing” 
objecting to a grant of Spartan’s application for modification of 
its existing construction permit (R. 283-293). On April 30, 
1954, the Commission adopted a Memorandum Opinion and 
Order in which it considered the objections filed by Hall and 
Greenville Television, and found, Commissioners Hennock and 
Bartley dissenting, that a grant should be made (App. 130). 

Greenville Television thereupon filed a protest to the modifi¬ 
cation of Spartan’s construction permit, in which it incorpo¬ 
rated by reference substantially all of its previous written state¬ 
ments, both before this Court and the Commission (R. 360- 
443). The protest was filed on May 6, 1954. Spartan filed 
Comments in opposition to Greenville Television’s protest (R. 
444 44 6). Hall did not immediately file a protest, but instead 
on May 17, 1954, filed a Notice of Appeal from the grant. 
Wilton E. Hall v. Federal Communications Commission, Case 
No. 12230. 

The protest filed by Greenville Television was denied by the 
Commission in a Memorandum Opinion and Order released 


• Section 3.685, 47 CFR 3.685; 1 Pike & Fischer, R. R. 53 : 679. 
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June 4, 1954 (App. 150), Commissioner Hennock dissenting. 
The Notice of Appeal in Case No. 12284 was filed on June 22, 
1954, seeking review both of the Commission’s grant to Spartan 
and the denial of Greenville Television’s protest. By order 
dated July 9, 1954, this Court issued a stay in Cases Nos. 
12230 and 12284 against the effectiveness of the Commission’s 
order of April 30,1954 granting a modified construction permit 
to Spartan. 

Meanwhile, on June 1, 1954, Hall had also filed a “Petition 
Protesting Grant and for Revocation of Construction Permit” 
against the modification of Spartan’s construction permit (R. 
452-486). This protest was denied in a Memorandum Opin¬ 
ion and Order released July 2,1954 (App. 201), Commissioners 
Hennock and Bartley dissenting. The Notice of Appeal in 
Case No. 12356, an appeal from both the order of April 30, 
1954, and the denial of Hall’s protest, was filed on July 30, 
1954. The parties have stipulated to the dismissal of Case 
No. 12230, Hall’s direct appeal from the grant of modification 
of construction permit to Spartan, as well as of the two earlier 
appeals involving the special temporary authority and this 
Court’s order of September 22, 1954, dismissed these three 
cases.® The Court in the same order also made its stay order of 
July 9,1954, effective in Case No. 12356, pursuant to the agree¬ 
ment of the parties that that be done. 

The two appeals before this Court are therefore Cases Nos. 
12284 and 12356, in which Greenville Television and Hall are 
appealing from the Commission’s order granting Spartan’s 
application for modification of its construction permit and 
from the denial of their respective protests to that order. 

SUMMARY OF ARGUMENT 

The Commission properly denied appellants’ protests since 
they did not contain allegations of fact, as required by Section 
309 (c), showing appellants to be “parties in interest” to the 
grant of Spartan’s application for modification of its outstand¬ 
ing construction permit. The term “party in interest” is in¬ 
tended to include those persons who would have standing to 

* All five cases. Nos. 12137, 12139, 12230, 12284 and 12356 had previously 
been consolidated. 
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appeal th$ Commission's order. A protest must, to be valid, 
contain allegations showing that the protestant is aggrieved 
or adversely affected by the order complained of. 

Appellants did not make this showing in their protests. The 
outstanding construction permit previously issued to Spartan 
for a new television station in Spartanburg, South Carolina, 
had placed Spartan in direct competition with the stations of 
Hall and Greenville Television in the cities of, respectively, 
Anderson and Greenville, South Carolina. Operating as au¬ 
thorized in this permit with its transmitter on Hogback Moun¬ 
tain, Spartan would have placed a signal over the appellants' 
cities of sufficient strength to be recognized as satisfactory city 
service under the Commission’s Rules and Regulations. The * 
increase in the strength of Spartan's signal over these cities 
operating as authorized in the modified construction permit 
with a transmitter on Paris Mountain was not shown to have 
any effect of increased competition to appellants. Their con¬ 
tention that a competing station is always a party in interest 
to any modification of the authorization of its competitor, 
without regard to whether the modification protested actually 
causes injury, is unsupportable. Yankee Network, Inc . v. 
Federal Communications Commission, 71 App. D. C. 11, 107 
F. 2d 212. There must be an adverse effect from the order 
sought to be protested to create standing as a party in interest. 

Nor did the protests contain any other allegations of fact 
which showed that the Commission's action in authorizing 
Spartan to change its transmitter site was the cause of direct 
and substantial injury to them. It was alleged that Spartan 
was able to secure a Columbia Broadcasting System network 
affiliation operating with its transmitter on Paris Mountain 
which it could not have obtained with its transmitter on Hog¬ 
back Mountain, and would therefore be in a superior com¬ 
petitive position. This claim is based only on speculation as 
to Columbia's motives. In any event, any injury which might 
result to appellants from Spartan’s affiliation with Columbia 
would not be a direct result of the Commission’s action, but 
of Columbia’s business judgment. Nothing in the Commis¬ 
sion's rules or its order governs or directs Columbia’s choice 
of affilia tes in this case. The Commission's order approving 
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the modification of Spartan’s construction permit to permit the 
change in transmitter site leaves Columbia free, as it was be¬ 
fore, to affiliate with Spartan or not, depending upon the private 
business judgments of the parties. This is too indirect an 
effect to confer standing. United States Cane Sugar Refiners ’ 
Ass’n v. McNutt, 138 F. 2d 116 (C. A. 2); American Lecithin 
Co. v. McNutt, 155 F. 2d 784 (C. A. 2), cert. den. 329 U. S. 762. 

ABGUMENT 

The Commission properly denied appellants’ protests to the 
grant of Spartan’s application for modification of its con¬ 
struction permit 

Introduction 

The Notices of Appeal in both cases seek review of the Com¬ 
mission’s order granting Spartan’s application for modification 
of its construction permit, as well as of the denials of the pro¬ 
tests filed against that grant. However, it is believed that the 
only question to be decided in each case is the correctness of 
the Commission’s denial of the protest. For, if this Court 
should sustain the Commission’s findings that Greenville Tele¬ 
vision and Hall were not parties in interest to the grant of a 
modified construction permit to Spartan, it would necessarily 
follow that they have no standing in this Court to appeal that 
grant and the appeals must be dismissed. It is clear that the 
prerequisites for standing to invoke the protest procedure of 
Section 309 (c) of the Communications Act are the same as the 
prerequisites for standing to appeal Commission orders under 
Section 402 (b). Camden Radio, Inc. v. Federal Communica¬ 
tions Commission, -U. S. App. D. C.-,-F. 2d- 

(decided July 15, 1954; 10 Pike & Fischer, R. R. 2072). 10 If 
Hall and Greenville Television lack standing to protest, the 
merits of the Commission’s grant would not be reached here. 

If, on the other hand, this Court should find that the Com¬ 
mission erred in denying the protests, or either one of them, 
the matter would have to be remanded to the Commission for 


:,"A petition for rehearing is pending in this case, bat it does not raise 
this question. 



further proceedings required by Section 309 (c). In that 
event, the Court would not review the grant of modification 
of construction permit on the present record. See Camden 
Radio, Inc. v. Federal Communications Commission, supra . 
If the Commission should hold a hearing on the Spartan ap¬ 
plication, the outcome of that hearing would be subject to 
judicial review. 

Consequently, as all of the parties have recognized, the only 
questions properly before the Court are the validity of the two 
protests under Section 309 (c). The Commission has held that 
each of the protests must be denied for failure to allege facts 
showing the protestant to be a party in interest, essentially 
because there had been no showing of direct injury or aggrieve- 
ment resulting from the action sought to be protested (Green¬ 
ville Television, App. 150; Hall, App. 201). Greenville 
Television and Hall both argue (1), that there is no require¬ 
ment in Section 309 (c) of a showing of injury from the modi¬ 
fication of Spartan’s construction permit, beyond the competi¬ 
tive injury which would have been present from Spartan’s 
operation as originally authorized, and (2), that, in any event, a 
showing of injury from the modification itself was in fact made. 
Neither contention can be sustained. To be a “party in inter¬ 
est” under Section 309 (c), the protesting party must show 
that he is adversely affected or aggrieved by some change flow¬ 
ing from the Commission action sought to be protested, i. e., 
standing to protest a Commission action must be based upon 
injury caused by that action. Greenville Television and Hall 
both failed to allege any facts showing direct and substantial 
injury from the modification of Spartan’s construction permit. 

The general question of law common to both appeals will be 
discussed first in this brief. Then the allegations of each pro¬ 
test will be treated separately. 

A. The Section 309 (c) protest procedure is available only to persons who 

allege facts showing that they have been aggrieved or adversely affected 

by the particular Commission action protested 

The narrow issue presented here is whether the Commission 
erred in denying the protests of Hall and Greenville Television 
to the grant of Spartan’s application for modification of its 
outstanding construction permit for a new television station. 
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The Commission found that the protests did not contain the 
required showing that Hall and Greenville Television were 
parties in interest to the action sought to be protested within 
the meaning of Section 309 (c) of the Communications Act. 
In making this finding, the Commission pointed out that the 
original unopposed grant of a construction permit to Spartan 
placed it in a competitive position with Hall and Greenville 
Television, and that there was no showing that the modifica¬ 
tion of this authority, as distinguished from the original grant, 
caused any direct injury to the protestants. Hall (Br. 22-34) 
and Greenville Television (Br. 20-33) both contend that it was 
error for the Commission to require them to allege facts show¬ 
ing that they would be adversely affected by the particular 
modification in Spartan’s construction permit here approved. 
It appears to be their position that if they would suffer injury 
from the operation of Spartan’s station, they are parties in 
interest to any modification of Spartan’s construction permit, 
and it is immaterial whether they are injured by the protested 
action or not. This position is unsupported by the language of 
Section 309 (c) itself or by any other authority. 

Section 309 (c) does not create classes of persons with a 
continuing right to protest all Commission grants without hear¬ 
ing made to stations with which they may be in competition. 
On the contrary, it provides for a case-by-case determination 
of whether the person filing the protest is aggrieved or ad¬ 
versely affected by the Commission action against which the 
remedies of the section are sought to be invoked. Section 309 
(c) thus provides that when any instrument of authorization 
is granted by the Commission without a hearing as provided 
in subsection (a), 11 it shall remain subject to protest for a pe- 


11 There is no question but that modification of a construction permit 
without a hearing is subject to protest at the instance of one actually 
aggrieved. Section 309 (a) provides for the grant without hearing of ap¬ 
plications provided for in Section 308, where the Commission finds that 
the public interest, convenience and necessity would be served. Section 308 
in turn provides for the filing of written applications for construction per¬ 
mits and station licenses, or modifications or renewals thereof. License 
grants are later specifically exempted from the protest provisions of Sec¬ 
tion 309 (c) by Section 319 (c) of the Act. 

However, the fact that license renewals are made subject to protest by 
the statute, as are modifications of construction permits and licenses, does 
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riod of thirty days. This time limit on the filing of protests 
is a clear indication that no such continuing status as is urged 
by appellants is in fact created by the statute. The Section 
then provides: 

During such thirty-day period any party in interest may 
file a protest under oath directed to such grant and re¬ 
quest a hearing on said application so granted. Any 
protest so filed shall contain such allegations of fact 
as will show the protestant to be a party in interest 
and shall specify with particularity the facts, matters, 
and things relied upon, but shall not include issues or 
allegations phrased generally. * # * [Emphasis 
added.] 

The statute therefore requires that the protest be directed 
to the grant and that the protesting party be a “party in in¬ 
terest” to that grant. The term “party in interest” is not de¬ 
fined in Section 309 (c) or elsewhere in the Act. But the 
legislative history makes clear, 12 and this Court has recognized 
in Camden Radio, Inc. v. Federal Communications Commis¬ 
sion, -U. S. App. D. C.-,-F. 2d-, 10 Pike & 

Fischer, R. R. 2072, that the term “party in interest” in Sec¬ 
tion 309 (c) is intended to describe a person who is entitled to 
appeal from a Commission order, i. e., one who is “aggrieved 
or whose interests are adversely affected by” the order (Sec¬ 
tion 402 (b)). 

Thus the prerequisites for invoking the protest procedure 
are the same as the prerequisites for standing to appeal Com¬ 
mission orders. To possess such standing one must be a per¬ 
son aggrieved or adversely affected by the particular order 


not mean that a protest is valid even when filed by a person who does not 
show injury from the grant. It does not follow, as appellant Hall asserts 
(Br. 27-33), that every renewal and transfer must involve only the same in¬ 
jury as an original grant. Depending upon the terms of the authorization 
and the parties concerned, a renewal or transfer may or may not work in¬ 
jury to a protesting party. 

u See Senate Report No. 44, 82d Cong., 1st Sess. on S. 658, p. 8. Section 
309 (c) was enacted as Section 7 of the Communications Act Amendments, 
1952 ( 6G Stat. 715), which was the title of S. 658, 82d Congress. The ap¬ 
pellants are in agreement with this view (Hall, Br. 24; Greenville Tele¬ 
vision, Br. 18). 



sought to be challenged. This is not, as appellant Hall sug¬ 
gests (Br. 26), a distortion of the Supreme Court's decision 
in Federal Communications Commission v. Sanders Brothers 
Radio Station, 309 U. S. 470. In that case, an existing sta¬ 
tion was held to have standing to challenge the grant of a 
construction permit to a new licensee which would be placed 
in direct competition with it, because of the serious economic 
consequences of this new competition from the proposed sta¬ 
tion. But the decision in the Sanders case in no way intimates 
that the appellant there would automatically have standing 
to challenge future grants to its competitor involving modifi¬ 
cations of the construction permit or license without regard 
to the question of whether such grants in fact caused it any 
injury. 

The Supreme Court stated the rationale of its decision on 
the issue of standing in these terms: “It [Congress] may have 
been of opinion that one likely to be financially injured by the 
issue of a license would be the only person having a sufficient 
interest to bring to the attention of the appellate court errors 
of law in the action of the Commission in granting the license” 
(309 U. S. at 477). The Court was interpreting Section 402 
(b) of the Act providing for an appeal by an applicant for a 
construction permit or station license whose application is re¬ 
fused by the Commission, or “by any other person aggrieved or 
whose interests are adversely affected by any decision of the 
Commission granting or refusing any such application.” 13 It 
is clear therefore that standing to protest, which is indistin- 

" Section 402 (b) has since been amended in particulars not pertinent 
here. At the time of the Sanders case it read as follows (4S Stat. 1093; 
50 Stat. 197): 

“(b) An appeal may be taken, in the manner hereinafter provided, from 
decisions of the Commission to the Court of Appeals of the District of Colum¬ 
bia in any of the following cases: 

“(1) By any applicant for a construction permit for a radio station, or 
for a radio station license, or for renewal of an existing radio station 
license, or for modification of an existing radio station license, whose ap¬ 
plication is refused by the Commission. 

“(2) By any other person aggrieved or whose interests are adversely 
affected by any decision of the Commission granting or refusing any such 
application. 

“(3) By any radio operator whose license has been suspended by the 
Commission.” 
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guishable from standing to appeal under Section 402 (b) of 
the Act, has, as a requisite, aggrievement from the grant of the 
application involved. No permanent or continuing status 
was intended to be created. 

Appellants’ protests were denied, therefore, not on any theory 
of waiver or laches, but because of a failure to show injury from 
the protested action. The decisions of this Court subsequent 
to the Sanders case relied upon by appellants to demonstrate 
that one in a competitive status always has standing, even in 
the absence of injury from the protested grant, do not support 
the proposition. None of the cases cited bears upon the ques¬ 
tion here. Thus, American Broadcasting Co., Inc. v. Federal 
Communications Commission, 89 U. S. App. D. C. 298, 191 F. 
2d 492 (Greenville Television, Br. 31) involved an appeal 
from a temporary special service authorization which admit¬ 
tedly caused interference to the appellant within its protected 
contour and which this Court held to be a form of license. The 
question of standing to appeal does not appear to have been 
raised, and the issue was whether the appellant had been af¬ 
forded a proper hearing. The Court held that successive tem¬ 
porary authorizations for a period of almost ten years had 
converted what was intended to be a temporary situation into 
a permanent one, and that the appellant had never been af¬ 
forded the hearing it was entitled to on the modification of its 
license. But that case was an appeal from a separable author¬ 
ization which clearly was appealable considered alone and was 
not rendered unappealable because other like authorizations, 
which were supposed to be temporary in effect, had preceded it. 
The case does not hold that where a nontemporary author¬ 
ization is outstanding and unchallenged, a modification of that 
authorization which causes no injury not caused by the original 
grant is appealable by one who might have appealed the basic 
authorization. 

In Radio Station WOW, Inc. v. Federal Communications 
Commission, 87 U. S. App. D. C. 226,184 F. 2d 257 (Greenville 
Television Br. 32; Hall Br. 28), this Court held that be¬ 
cause Section 307 (d) of the Communications Act provided 
that action of the Commission on license renewal applications 
“shall be limited to and governed by the same considerations 
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and practice which affect the granting of original applica¬ 
tions,” 34 an error in the original grant could be raised upon 
application for renewal. The Court specifically limited its 
holding to the precise question before it, and stated that the 
acceptance of the risk of errors in engineering computations as 
to electrical interference upon the original grant would have 
been final except for the statutory provision as to renewal. 
But, because it was not final and the question of modification 
of appellant’s license could be raised upon the renewal of the 
other station’s license, appellant was of course aggrieved by a 
grant of that renewal without affording it a hearing. 

Camden Radio, Inc. v. Federal Communications Commission, 
supra (Greenville Television Br. 32, Hall Br. 29), is a simi¬ 
lar case, in which an existing station was held to have standing 
* to protest the transfer of a construction permit for a competing 
? station solely because Section 310 (b) of the Act requires an 
application for transfer to be treated as an application for an 
original authorization. 15 

The present case is not wdthin the rulings in the American 
Broadcasting Co., WOW, or Camden Radio cases, supra. None 
of those cases supports the contention that a grant which 
causes no injury nevertheless confers standing. In the Ameri¬ 
can Broadcasting Co. case, standing existed because the ap¬ 
pellant’s license was in effect modified by the action appealed 
from. No permanent authorization had been issued the in¬ 
terfering station, and clearly each extension of the special tem¬ 
porary authorization would constitute an appealable order. In 
the WOW and Camden Radio cases, injury from the grant 
protested was also found to be present because particular 


M 48 Stat. 1083, 49 Stat. 1475. Section 307 (d) has since been amended 
by the Communications Act Amendments, 1952, 60 Stat. 711, et *cq., to delete 
this provision. It has never been decided by the Commission or this Court 
subsequent to the deletion of the language in Section 307 (d) relied on in 
the WOW case, whether a grant of a renewal would aggrieve a competing 
station where the renewal does not change the terms of the preceding license. 
Standing might be found to exist on the ground that denial of the renewal 
would remove competition and that a grant therefore adversely affects 
competitors. No such effect is present here, where the authorized change 
in the construction permit does not change the competitive situation. 

“A petition for rehearing; with respect to the meaning of Section 310 (b) 
is now ponding in the Camdrn Radio case. 
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statutory provisions were held to require that previously in¬ 
curred injury be treated as though occurring at the time of the 
challenged action. None of these cases, 10 removed from its 
individual setting, stands for the general proposition insisted 
upon by appellants—that every competing station is a per¬ 
manent “private attorney general” with respect to all modifi¬ 
cations in the authorizations of its competitors. 

Nor is there any warrant in the legislative history of Section 
309 (c) for appellants’ approach to the question. Congress 
made clear in enacting the protest provision that it did not in¬ 
tend to open grants without hearing to protest at the instance 
of those wdio lacked a legitimate interest in the grant sought 
to be held up. The Senate Committee thus stated (Senate 
Report No. 44, S2d Cong., 1st Sess., on S. 65S, at p. S): 

Fear has been expressed that use of “parties in interest” 
might make possible intervention into proceedings by a 
host of parties who have no legitimate interest but solely 
with the purpose of delaying license grants which prop¬ 
erly should be made. The Committee does not so con¬ 
strue the term “party in interest”; “parties in interest” 
because of electrical interference are fixed and defined by 
the Supreme Court decision in the KOA case (319 U. S. 
239) and the Commission’s rules and regulations; 
“parties in interest” from an economic standpoint are 
defined by the Supreme Court decision in the Sanders 
case (309 U. S. 470). 

The question is not w’hether the operation of Spartan’s pro¬ 
posed station will cause competitive economic injury to either 
Hall or Greenville Television. It is rather whether the change 
in Spartan’s authorization to construct a station will cause 
any direct and substantial injury. 17 For the Commission has 

“Only the Camdjen Radio case, supra, was a case of alleged injury by 
virtue of economic competition. 

,T In determining the existence of standing both under the appeal pro¬ 
visions of the Communications Act and other statutes conferring the right 
to appeal upon those aggrieved or adversely affected, the courts have uni¬ 
formly required that there be direct and substantial injury. See Western 
Pacific Railroad Co. v. Southern Pacific Co., 284 U. S. 47; National Broads 
casting Co., Inc. (KOA) v. Federal Communications Commission, 76 U. S. 
App. D. C. 238, 241, 132 F. 2d 543, 348, afTd. 319 U. S. 239; Mansfield 
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not granted Spartan a construction permit for a proposed new 
operation in the contested grant. It has merely authorized a 
modification in a valid construction permit originally granted 
five months earlier. Hall and Greenville Television are thus 
not protesting the advent of a new competitor as was the case 
in the Sanders case, supra. They are protesting the change in 
antenna site of an operation whose existence they can no longer 
question. Greenville Television concedes as a matter of ab¬ 
stract theory that there must be a causal connection between 
the injury alleged and the grant protested (Br. 22), but it is 
unwilling to recognize the practical effect of this principle, 18 
which is that if a modification causes no injury it is not subject 
to protest. This question w*as squarely presented in Yankee 
Network, Inc. v. Federal Communications Commission, 71 
App. D. C. 11, 23-26, 107 F. 2d 212, 224-227, where it was 
held that a modification of an existing authorization did not 
confer standing upon a competitor unless the modification, as 
opposed to the original authorization, caused further injury. 

In the Yankee Network 19 case existing stations protested 
an increase in power and change of frequency of station 
WMEX, operating in the same area. The Commission held a 
hearing, and then granted the application and dismissed the 
protests. In so doing, the Commission found: 

* * * The protestants have failed to establish facts 
to show that operation by the applicant, as proposed, 

•.Journal Company v. Federal Communications Commission, 84 U. S. App. 
D. C. 341,173 F. 2d 646; United States Cane Sugar Refiners' Ass'n v. McNutt, 
138 F. 2d 116 (C. A. 2) ; United States v. Public Utilities Commission, 80 U. S. 
App. D. C. 227, 151 F. 2d 609, 613. 

“ It is true, of course, that such cases as Evans v. Federal Communications 
Commission. 72 App. D. C. 159, 113 F. 2d 166; Colorado Radio Corp. v. 
Federal Communications Commission, 73 App. D. C. 225, 118 F. 2d 24; and 
Florida Broadcasting Co. v. Federal Communications Commission, 71 App. 
D. C. 231, 109 F. 2d 668, cited by Greenville Television (Hr. 24-25) further 
crystallize the Sanders test. But all of these cases involved appeals from 
grants of original authorizations. Yankee Network, Inc. v. Federal Com¬ 
munications Commission, 71 App. D. C. 11, 107 F. 2d 212, the only case in¬ 
volving a modification of an existing authorization, is directly contrary to 
appellants’ position here. It is discussed in the text. 

“ This case was decided prior to the Supreme Court’s decision in Federal 
Communications Commission v. Sanders Brothers Radio Station, 309 U- S. 
470, and, to some extent, differs from the reasoning of the subsequent 
decision in respects not relevant here. 
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would adversely affect their economic interests to any 
greater extent than operation by the applicant, at pres- 
sent, adversely affects their economic interests. * * * 

This Court held that economic injury would support an appeal, 
without injury to a legal right, 20 and then dismissed the appeal 
on the ground that the Commission had properly found that 
the action appealed from did not result in economic injury to 
the appellant which had not already existed by virtue of 
WMEX’s existing license. It is submitted that the test ap¬ 
plied by the Commission and the Court in the Yankee Netvxrrk 
case is precisely the same test applied by the Commission to 
the Greenville Television and Hall protests. Where a claim of 
standing is based upon alleged economic injury from the modi¬ 
fication of an existing authorization, it must be supported by 
a showing of injury from operation under the modified authori¬ 
zation which goes beyond the injury resulting from the pre¬ 
viously existing authorization. 21 

The fact that Spartan can no longer operate under its origi¬ 
nal construction permit, and that it had not begun to do so, is 
totally irrelevant here. In every instance of a modification of 

"The Commission had contended in its brief that economic injury was 
insufficient, but that in any event no showing of additional competitive 
injury from the modification had been made. 

n The Commission’s decision in Van Curler Broadcasting Corp., 11 Pike 
& Fischer, R. R. 215, 218, was decided squarely on what appellants term the 
“new injury” theory. In that case, a protest filed by an Albany station 
was granted where the Commission authorized a Schnectady station to move 
its studio Just outside Albany and to become an Albany station. This 
meant it could call itself an Albany station and program primarily to meet 
Albany needs and interests. 

Appellant Greenville Television contends (Br. 27-29) that there was no 
invalidity in Spartan’s original grant, and that it therefore had no reason 
to protest at that time. It therefore assumes that a protest to the modifica¬ 
tion must lie because invalidity in the grant was asserted (Br. 27-29). The 
same argument would have been applicable in the Yankee Network case, 
supra. But, in any event, it is not a correct assumption that one who lacks 
an interest must be permitted to raise asserted substantive questions in a 
hearing. Congress intended, as Greenville Television asserts (Br. 3&-31) 
that the public interest must be protected. But it also intended that grants 
found by the Commission to be in the public interest not be open to attack 
by those lacking a direct and substantial interest. For in the final analysis 
the interests of the public in radio are confided to the protection of the 
Commission—subject to Judicial review and correction at the instance of 
those substantially affected by Commission orders. 
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either a construction permit or a license, the previous authoriza¬ 
tion is nullified to the extent that it is changed. That was 
equally true in the Yankee Network case, supra. And, while 
the injury which would have been caused to Hall and Green¬ 
ville Television from operation by Spartan under the terms of 
the original construction permit is to some extent a matter of 
speculation in the sense that Spartan had not yet commenced 
operation, such injury is not therefore rendered meaningless. 
In every case of a new grant, an appeal is taken or a protest 
filed before operation is commenced. See, e. g., Federal Com¬ 
munications Commission v. Sanders Brothers Radio Station, 
309 U. S. 470. The question always remains whether the re¬ 
quired showing of prospective injury has been met. 

The decision in the Sanders case lays down a pragmatic test 
of injury. That test was properly applied here by the Com¬ 
mission to the protests before it. Acceptance of appellants’ 
argument would mean that any modification of an existing 
authorization, no matter how slight, would be open to protest 
by any competing station without any consideration of whether 
or not the modification has any adverse effect upon the prot- 
estant. Thus a change in the make of a transmitter, which 
requires a modification of construction permit, would confer 
standing to protest under appellants’ view. This drastic result 
was not within the intent of the statute, which requires that 
direct and substantial injury be shown from any action pro¬ 
tested. We shall show in Point B, infra, that this test was 
correctly applied in the Commission’s findings that facts show¬ 
ing direct and substantial injury were not alleged by either 
Hall or Greenville Television. 

B. The protests of Greenville Television and Hall failed to show that ap¬ 
pellants were aggrieved or adversely affected by the grant to Spartan 

The Commission found in its separate opinions ruling on the 
two protests that both Greenville Television (App. 150) and 
Hall (App. 201) had failed to allege facts showing them to be 
parties in interest within the meaning of Section 309 (c) of the 
Communications Act. This determination was based pri¬ 
marily in both cases upon the finding that Spartan had been 
placed in competition with the two protestants by the original 
grant of its construction permit, and that the competitive situa- 
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tion had not been substantially changed by the protested modi¬ 
fication of that authorization. As shown supra in Point A, 
such additional injury flowing from the modification itself was 
a necessary requisite for standing to protest. No facts show¬ 
ing such injury were contained in either protest. Since there 
are common factual elements in each case, they will be treated 
first, followed by a separate discussion of the individual allega¬ 
tions of each protest. 

Under the original construction permit granted to Spartan 
on November 25, 1953, it was authorized to construct a new 
VHF television station on Channel 7 in Spartanburg (App. 
131). This permit provided for an effective radiated power of 
316 kw visual, 204 kw aural, with a transmitter location on 
Hogback Mountain, South Carolina, and a tower with a height 
of 2,000 feet above average terrain (App. 131). Hogback 
Mountain is about 25 miles northwest of Spartanburg, 24 miles 
northeast of Greenville, South Carolina, and about 52 miles 
northeast of Anderson, South Carolina (App. 131). The 
grant of modification of this construction permit, which was 
the subject of the protests at issue, made no change in the chan¬ 
nel assignment, or the main studio location, which remained in 
the City of Spartanburg (App. 132). It provided for a change 
in transmitter site from Hogback Mountain to Paris Mountain, 
and an effective radiated power of 200 kw visual, 120 kw aural, 
with an antenna height of 1,182 feet above average terrain 
(App. 132). 22 

The Commission considered the written pleadings sub¬ 
mitted to it and found, in granting the application for modifi¬ 
cation of construction permit that its applicable rules and 
regulations were complied with (App. 133). Thus, the rules 
require that a minimum signal strength of 77 dbu be placed 
over the principal city to be served. 2 * Spartan would place a 
signal of 84 dbu over Spartanburg (App. 132). In addition, 
the main studio of the prospective station must be located in 

n It also gave authority for the installation of new transmitter and antenna 
systems, and other minor equipment changes. 

" Rules and Regulations, Section 3.685, 47 CFR 3.685, 1 Pike & Fischer, 
R. R. 53 : 679. 
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the principal community proposed to be served. 34 Here, the 
main, and in fact the only, studio specified by Spartan is in 
Spartanburg. 23 The Commission further found that Spartan 
was financially and legally qualified, and that no substantial 
reasons had been advanced which would justify a denial of 
the application (App. 133). 

(1) The Greenville Television protest did not show Greenville to be m 

party in interest 

The protest filed by Greenville Television Company con¬ 
tained no new allegations to show the effect of the modification 
of Spartan's construction permit upon it (App. 138). In¬ 
stead, it incorporated by reference its previous pleadings and 
objections, both before the Commission and this Court. 38 
Greenville Television’s principal claim of injury was set forth 
in Section I of its protest to the special temporary authority 
granted to Spartan on January 27, 1954, to operate on an in¬ 
terim basis with a transmitter site on Paris Mountain (App. 

* Rules and Regulations, Section 3.613, 47 CFR 3.613, 1 Pike & Fischer, 
R. R. 53: 623. 

** The Commission’s rules contain no requirement with respect to trans¬ 
mitter location, except that the required signal strength be produced over 
the principal city to be served, and that minimum mileage separations be 
maintained, as they were here. 

** The papers incorporated by reference are the foUowing (App. 139): 

“(1) Letter, filed January 19,1954. 

“(2) Letter, filed January 26, 1954. 

“(3) Protest, filed February 19,1954. 

“(4) Petition for Review of Order of the Federal Communications Com¬ 
mission, and Motion for Interlocutory Relief, filed in the United States 
Court of Appeals for the District of Columbia, March 10, 1954 (Case 
No. 12,132). 

“(5) Notice of Appeal and Motion for Temporary Relief, filed in the 
United States Court of Appeals for the District of Columbia, March 15, 
1954 (Case No. 12,139). 

“(6) Affidavit of three of the principals of WGVL, attached to the Mo¬ 
tion for Temporary Relief mentioned above. No. (5). 

“(7) Supplemental Memorandum in Support of Motions for Interlocutory 
and Temporary Relief, filed in the United States Court of Appeals for the 
District of Columbia, March 19,1954. 

“(S) Response to ‘Motion to Dismiss as Moot’, filed in the United States 
Court of Appeals for the District of Columbia, April 23, 1954. 

“(9) Petition to Designate for Hearing, filed April 26, 1954.” 


20 


56). 27 It was based, as have been all of Greenville Tele¬ 
vision’s pleadings, primarily upon the contention that Spartan 
(then using the call letters WORD-TV), operating from Paris 
Mountain instead of Hogback Mountain, would impose upon 
appellant “direct competition from WORD-TV, competition 
which heretofore has not existed” (App. 57). 28 As the Com¬ 
mission found in its opinion denying the protest here in issue 
(and as it had found in ruling upon the protest to the special 
temporary authorization), this contention of new competition 
was not supported by the facts. 

The only test provided by the Commission’s rules for de¬ 
termining whether an acceptable signal is being rendered a 
city is that contained in Section 3.6S5. 28 Section 3.685 re¬ 
quires that a station on Channel 7 put a signal of at least 77 
dbu over the principal city to be served. Spartan, operating 
under the terms of its original construction permit, would have 
placed in the City of Greenville a signal several times stronger 
than the signal required by Section 3.685. Thus, Spartan 
would have been in direct competition with Greenville Tele¬ 
vision in the City of Greenville without regard to the change 
in transmitter sites. The Commission gave full consideration 
in its Memorandum Opinion and Order denying Greenville 

** The interim authority authorized actual operation, which the modifica¬ 
tion of construction permit does not. It provided for an effective radiated 
power of 51 kw visual, 29 kw aural, and a height of 1185 feet above average 
terrain, with a transmitter location on Paris Mountain. 

* It was also contended in the protest that because the Paris Mountain 
transmitter site was closer to the City of Greenville than to Spartanburg, 
and would put a strong signal in the former city, there had been a change 
in the Commission’s allocation plan to shift Channel 7 from Spartanburg 
to the City of Greenville. This, it was argued, constituted a modification 
of appellant’s license. This argument, which was rejected by the Com¬ 
mission (App. 156-158), is not raised in Greenville Television’s brief and 
therefore will not be discussed here. 

*• 47 CFR 3.685; 1 Pike & Fischer, R. R. 53 : 679. It provides in pertinent 
part: “Transmitter location and antenna system.— (a) The transmitter 
location shall be chosen so that, on the basis of the effective radiated power 
and antenna height above average terrain employed, the following minimum 
field intensity in decibels above one microvolt per meter (dbu) will be 
provided over the entire principal community to be served: 

Channels 2-6 Channels 7-13 Channels 14-83 

77 dbu 80 dbu 


74 dbu 


* * *»* 
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Television’s first protest to the content that Spartan would 
cause new competition to Greenville Television because the 
Paris Mountain site is nearer to Greenville than the Hogback 
Mountain site. 30 It there stated (App. 108-109): 

Protestant has alleged, in part, that the applicant is in 
a position to offer serious competition in Greenville for 
the first time by reason of the Commission’s grant, be¬ 
cause the applicant’s station will place a stronger tele¬ 
vision signal over Greenville from Paris Mountain than 
it would have under its proposed operation from Hog¬ 
back Mountain. Although it is technically correct that 
the applicant will place a stronger signal over Greenville 
under the proposed interim operation (according to 
protestant’s measurements, 100 dbu as compared to 93 
dbu under the applicant’s original proposal), protestant’s 
allegation that the applicant will thereby compete with 
it for the first time is without merit. The protestant 
has alleged no facts which would even remotely support 
its contention that the difference in signal strength 
would affect the competitive situation. Moreover, the 
signal which would be provided to Greenville from the 
Hogback Mountain site under the construction permit 
held by the applicant is 93 dbu, or 16 dbu greater than 
the minimum signal of 77 dbu which is required for 
urban service for Channel 7 under the Commission’s 
Rules. Thus, the Greenville field intensity from the 
Hogback Mountain site is about 6.7 times the field in¬ 
tensity which would be required if the applicant’s station 
were, in fact, a Greenville station. Therefore, we be¬ 
lieve that a change in the competitive situation in 
Greenville may not be attributed to the slight change 
in signal strength over that city as a result of the Com¬ 
mission’s action herein, . . . a 

** Appellant emphasized in its protest, as it does in its brief (p. 33-34), that 
the alleged competitive injury would be aggravated because Spartan is a 
VHF station. But it is a VHF station because it is on very high frequency 
Channel 7, a factor unrelated to the change in transmitter site. 

“The Spartan signal strength over Greenville under the modified con¬ 
struction permit was slightly higher (101 dbu) than under the proposed 
interim operation (App. 151). 
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Therefore, while a protest to the original Spartan con¬ 
struction permit might have relied on the economic injury 
reasonably to be expected from the competition from a new 
station, Federal Communications Commission v. Sanders 
Brothers Radio Station, 309 U. S. 470; T. E. Allen & Sons, 9 
Pike & Fischer, R. R. 197, Greenville Television was now pro¬ 
testing a subsequent grant which had not been shown to result 
in any significant change in service to Greenville. Where the 
modification of a construction permit has resulted in placing 
a signal of “principal city” strength over a protestant’s city 
for the first time, the Commission has found standing to pro¬ 
test. See Midwest Television, Inc., 9 Pike & Fischer, R. R. 611. 

The only allegation of any actual injury contained in Green¬ 
ville Television’s first protest was the statement that “Since 
the commencement of operation of WFBC-TV and the Com¬ 
mission grant of the WORD-TV STA, approximately $1,000 
per week of WGVL national spot business has been canceled.” 
(App. 57.) But the Commission could not tell from that 
ambiguous statement whether most or all of the alleged loss 
was not attributable to the recent commencement of actual 
operation by station WFBC-TV, a VHF station in the City of 
Greenville. The other allegations of injury were purely specu¬ 
lative. 32 

Greenville Television argues in its brief (pp. 33, 35), 
that the increase in Spartan’s signal strength over the city of 
Greenville (which is 1 db greater under the present modification 
of license than under the terms of the special temporary author¬ 
ity (App. 151)) must have the effect of aggravating the eco¬ 
nomic injury resulting from Spartan’s competition. It gives 
no reasons why this should be the case, nor did it do so before 
the Commission. In its Memorandum Opinion and Order 
denying the protest at issue here, the Commission again care¬ 
fully considered this question (App. 154-156). It pointed out 
again that operating as authorized under the original construc¬ 
tion permit Spartan would have put a signal of 93 dbu over 


**The affidavit attached to appellant’s Motion for Temporary Relief 
in Case No. 12,139, incorporated by reference in the protest to the modifica¬ 
tion of Spartan’s construction permit here in issue, adds nothing in the way 
of substance or specificity. 
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Greenville, about 6y 2 times stronger than the minimum signal 
of 77 dbu which the rules recognize as satisfactory city service. 
And it was estimated that an acceptable signal would therefore 
have been rendered to almost 100% of the receivers. This was 
not, as Greenville Television claims (Br. 36), an arbitrary 
determination. While the Commission recognized that precise 
evaluation of service within Greenville would depend upon 
certain varying factors, it based its statement upon an engineer¬ 
ing calculation which is, in fact, not actually disputed by 
appellant. The point of the statement was that the Commis¬ 
sion could not determine, in the absence of a showing which 
Greenville Television did not make, how an increase in signal 
strength of from 93 dbu (under the original permit) to 101 dbu 
(under the modified permit) would result in any shift of lis¬ 
teners from Greenville Television to Spartan which might affect 
the competitive situation. 

The Commission also pointed out (App. 155-156) that the 
Grade A and Grade B contours “ of the operation authorized 
under the modified permit remained entirely within the con¬ 
tours of the operation authorized by the original permit. 
Therefore, insofar as the measurements of signal strength may 
provide a guide to the existence of competitive injury, they 
indicated that no new injury was to be expected from Spartan’s 
operation at the different transmitter site. It was not apparent 
how an increase in Spartan’s signal strength over a signal which 
was already more than adequate would have any effect whatso¬ 
ever. Greenville Television has not shown that it would. Any 
finding of economic injury upon the basis of this factor would 
therefore not have been based upon allegations of fact, and 
would not have been warranted under Section 309 (c). 

Therefore, aside from appellant’s contentions with respect to 
Spartan’s acquisition of a Columbia Broadcasting System net¬ 
work affiliation, discussed infra, pp. 27-30 in connection with 
Hall’s appeal, Greenville Television alleged basically that Spar¬ 
tan’s closeness to Greenville, and the greater strength of its 
signal in that city, would cause appellant increased economic 
injury. This conclusion was not supported by the factual 

"These are estimates of service areas of different degrees of quality, 
which are utilized for certain limited purposes under the rules. 
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showing required by the statute. Spartan remains a Spartan¬ 
burg station with its main, and only, studio in Spartanburg. 
Its programs still originate either in Spartanburg or with a 
network organization. It remains, as before, a VHF station, 
but with somewhat contracted service contours. The only 
change is that its programs are relayed to a transmitter at Paris 
Mountain (27.25 miles from Spartanburg) instead of a trans¬ 
mitter at Hogback Mountain (25 miles from Spartanburg), and 
are transmitted from there. The signal intensity remains one 
of “city service” to Greenville. No practical difference in Spar¬ 
tan’s ability to compete with Greenville Television has been 
shown from the increase in strength of an already satisfactory 
signal. The Commission properly found that Greenville Tele¬ 
vision had not alleged facts showing it to be a party in interest 
to the modification of Spartan’s construction permit. 

(2) The Hall protest did not show HaU to be a. party in interest 

The protest (R. 452-486) filed by Wilton E. Hall to the grant 
of Spartan’s application for modification of construction per¬ 
mit relied, as did that filed by Greenville Television, upon a 
claim of alleged economic injury. Hall is the permittee of 
television station WAIM-TV, in Anderson, South Carolina. 
Anderson is about 52 miles from Hogback Mountain and 34 
miles from Paris Mountain (R. 487). In his protest to the 
modification (App. 191-200), he relied almost entirely upon the 
allegations of injury contained in his original protest to the 
special temporary authorization granted to Spartan for interim 
operation with its transmitter at Paris Mountain (R. 114-155). 
The protest states Hall’s general claim in these terms, “Peti¬ 
tioner is a party in interest within the meaning of Section 309 
(c) because he owns and operates an existing TV station in 
Anderson, with which Spartan’s proposed Paris Mountain sta¬ 
tion will be in direct competition for national (network and 
spot), regional and local advertising revenues” (App. 191). 
The Commission had found in its Memorandum Opinion and 
Order (App. 95), denying Hall’s first protest, that Hall had 
not alleged facts showing any direct and substantial injury 
from the Commission’s action authorizing a change in site of 
Spartan’s transmitter. The second protest added substantially 
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nothing to the original deficient showing. It was denied in a 
Memorandum Opinion and Order (App. 201) which reconsid¬ 
ered Hall’s allegations and set forth again the reasons why the 
protest could not be granted. 

The Commission pointed out (App. 204) that in its Memo¬ 
randum Opinion and Order of April 30,1954, granting Spartan’s 
application, it had made the determination that the applica¬ 
tion should be granted in the public interest. It noted that the 
proposed modification of Spartan’s permit complied with the 
rules governing the minimum signal to be placed over Spartan¬ 
burg, and the rules with respect to minimum mileage separa¬ 
tions and all other technical requirements, and that both the 
Grade A and Grade B contours of the proposed operation were 
within the respective Grade A and Grade B contours of the 
originally authorized operation (App. 204). 

The protested Spartan temporary authorization would have 
produced a signal of lower intensity over Anderson than the 
original construction permit (App. 101), and clearly could not 
have been alleged to cause new competitive injury to Hall 
based upon the claim that a stronger Spartan signal in his city 
would result in increased injury. However, in his protest to 
the modification of Spartan’s construction permit, which pro¬ 
vided for a somewhat greater power than the interim authoriza¬ 
tion,** Hall alleged that operation by Spartan under the modi¬ 
fied permit would provide greater signal strength to Anderson 
and other areas served by Hall (App. 177-178; 192-197). 

It was estimated in an engineering statement that the Spar¬ 
tan signal would be between 0.5 to 1.0 db higher than it would 
have been under the original construction permit (App. 193). 
This difference in signal strength between operation under the 
original and modified permits is, of course, less than the in¬ 
creased Spartan signal estimated to be received in Greenville. 
The engineering statement was not accompanied by any show¬ 
ing of how this small increase in signal strength would have any 
effect economically which would have warranted a finding by 
the Commission of substantial injury. The Commission there¬ 
fore stated in its opinion that the strength of Spartan’s signal 

** Operation under the modified construction permit is stiU with less power 
than the original permit, bat is at a site closer to Anderson. 
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in Anderson under the modified permit would be substantially 
the same 35 as under the originally proposed Hogback Mountain 
operation, and that Anderson would not be receiving a prin¬ 
cipal city signal for the first time (App. 205). Computations 
of signal strength, therefore, so far as they might provide a 
guide to the existence of competitive injury, indicated here too 
as the Commission stated (App. 206) that such injury was to 
be expected from the operation of Spartan at its original site. 
The considerations on this score were essentially the same as in 
the case of Greenville Television’s protest. 

This finding is characterized by Hall as an “irrebuttable pre¬ 
sumption” that no additional injury could possibly result from 
the modification of Spartan’s construction permit (Br. 35). 
In fact, it was a finding that a slight increase of signal strength, 
without some explanation of why this increase would be in¬ 
jurious to Hall, could not be assumed to have any adverse 
effect. Hall terms the Commission’s refusal to make this as¬ 
sumption a flat repudiation of the test of aggrievement estab¬ 
lished in Federal Communications Commission v. Sanders 
Brothers Radio Station, 309 U. S. 470 (Br. 36). But in the 
Sanders case, the Court made no assumption of injury. The 
grant there was for a new station never previously authorized, 
and it had been shown that appellant’s station had been oper¬ 
ating at a loss and that of the advertisers relied upon by the 
grantee for support, more than half had previously used the 
appellant’s station.” 309 U. S. 471-472. In similar situations 
of new competition, the Commission has made the reasonable 
assumption of probable economic injury sufficient to confer 
standing. See Ohio Valley Broadcasting Corp., 10 Pike & 
Fischer, R. R. 452, and cases there cited. And in Midwest 

“The only estimate of the decree of increase of signal strength given by 
Hall was for the vicinity of Anderson (App. 193). Hall argues that it is 
impossible to determine the standard used to determine “substantiality” 
(Br. 35). But it is clear that the Commission meant that an increase of 
between 0.5 and 1.0 db was not a substantial increase. 

** The other decisions cited by appellant Hall at pages 36-37 of his brief 
all involved instances of substantial injury, readily ascertainable. It is 
noteworthy that in Rcade v. Ewing, 205 F. 2d 630 (C. A. 2) (Hall Br. 37) the 
petitioner was found to have standing as a consumer, for whose protection 
the regulations had been devised, and not on the ground of his possible 
indirect injury as a producer of a natural source of Vitamin A. 
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Television , Inc., 9 Pike & Fischer, R. R. 611, it found standing 
where the protestant’s city would receive a signal of principal 
city strength for the first time. But no such assumption was 
warranted here on the basis of the facts alleged. 

Hall relies heavily (Br. 37-44) upon his assertion before the 
Commission that Spartan’s operation with a Columbia Broad¬ 
casting System (Columbia) network affiliation would cause in¬ 
creased injury to Hall. Hall claims that Spartan could not 
have secured the affiliation with Columbia without the change 
in transmitter site, and that the affiliation deprived him of ad¬ 
vertising revenue. In its opinions (App. 101; App. 206), the 
Commission concluded that this claim of standing rested upon 
Hall’s speculations as to Columbia’s motivations, and did not 
show direct injury resulting from Commission action. Hall, al¬ 
though he claimed that Spartan moved its transmitter site for 
the purpose of securing the Columbia affiliation, furnished only 
his own speculation as to Columbia’s motivations. Hall’s 
first protest stated (App. 24-25) that Spartan could not obtain 
the Columbia affiliation so long as its service area overlapped 
that of station WBTV, Charlotte, North Carolina, a Columbia 
affiliate, because Columbia would not wish to affiliate with 
two stations serving the same area. This claim was repeated 
in the second protest (App. 184^185; see ftnote, p. 38 Hall 
Brief). However, Columbia now has an affiliation agreement 
with Hall. Hall and Spartan will serve the same area, and 
yet Hall did not indicate that Columbia had taken any steps 
to terminate its affiliation. 

However, as the Commission stated (App. 206-207), even if 
Columbia’s decision to affiliate with Spartan was, in Columbia’s 
judgment, dependent upon Spartan’s obtaining a different an¬ 
tenna site, any competitive injury Hall might suffer as a result 
would be so indirect as not to constitute Hall a party in interest 
to the action of the Commission. 37 Where action of the Com¬ 
mission in making a grant brings about substantial economic 
injury by creating a new competitive situation, that action may 
be said to form the basis for a claim of standing. Federal 
Communications Commission v. Sanders Brothers Radio Sta- 


” Spartan had always proposed to operate with a network affiliation, 
originally with National Broadcasting Company, Inc. 
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tion, 309 U. S. 470; Eugene Television, Inc., 9 Pike & Fischer, 
R. R. 601.“ If, as a result of the impact of some rule of the 
Commission, the change in location of Spartan’s transmitter 
site had made possible an affiliation with Columbia where 
this would otherwise have been impossible, it might also be 
claimed that injury to Hall arising out of the affiliation agree¬ 
ment was sufficiently directly related to the Commission’s ac¬ 
tion to form the basis for a claim of standing. 39 But that is 
not this case. Section 3.658 (b) of the Commission’s Rules 
and Regulations 40 cited by Hall (Br. 42) specifically pro- 

“This and other similar Commission ruling on protests are cited by 
appellant (Br. 40-41) as though inconsistent with the present situation. 
However, these were cases of a substantial change in the competitive situa¬ 
tion directly created by action of the Commission in making a grant. See 
Southioestem Publishing Co., 11 Pike & Fischer, R. R. 468, denying a protest 
which showed only that there would be a change in studio location but 
which furnished no basis for a finding of resulting injury to an existing 
station. In Midroest Television, Inc., 9 Pike & Fischer, R. R. 611, also 
cited by Hall at page 44 of his brief, and Independent Television, Inc., 
10 Pike & Fischer, R. R. 510 (Hall Br. 44), intervention was granted in 
situations of a substantially changed competitive situation created by the 
Com: lission’s order. In the former case, a “principal city” signal was 
placed over the protestant’s city for the first time. In the latter case, 
intervention was permitted in a hearing on applications for new sta¬ 
tions. While the Commission recited claims concerning network affiliations 
as among the allegations made in each case, it is clear from the earlier de¬ 
cisions cited in the two opinions that the decision in each was based on the 
new competition created and not on the basis of network affiliations. 

" The affidavits attached to Hall’s first protest which are relied upon as 
allegations of specific losses (Hall Br. 38) do not mention the names of 
any advertising accounts which were allegedly lost, nor do they contain 
other than hearsay as to the cause of any diminished advertising revenues. 
Any loss of accounts which may have occurred because Spartan then ex¬ 
pected, under its special temporary authority, to be in operation at an earlier 
date than originally planned, would not confer standing. See Mansfield 
Journal Co. v. Federal Communications Commission, 84 U. S. App. D. C. 
341, 173 F. 2d 646. In that case this Court held that comi>etition did not 
support standing where the claim of competitive injury was by an applicant 
seeking to object to the earlier grant of another application for similar, 
but not mutually exclusive, facilities in the same city. 

44 47 CFR 3.658 (b) ; 1 Pike & Fischer, R. R. 53 : 657. It provides: “Terri¬ 
torial exclusivity. No license shall be granted to a television broadcast 
station having any contract, arrangement, or understanding, express or 
implied, with a network organization which prevents or hinders another 
broadcast station serving substantially the same area from broadcasting 
the network’s programs not taken by the former station, or which prevents 
or hinders another broadcast station serving a substantially different area 
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hibits agreements between a station and a network which pre¬ 
vent another station serving the same area from broadcasting 
the network’s programs not taken by the former station. It 
is permissive in that it does not prohibit agreements giving 
a station first call within its area on a network’s programs. 
But this rule in no way influences or inhibits Columbia’s ac¬ 
tions in affiliating with Spartan when its transmitter is on 
either Hogback Mountain or Paris Mountain. Whether Co¬ 
lumbia does so or not is purely a matter of private business 
judgment, and any effect of the exercise of that judgment upon 
Hall is not a direct result of the Commission’s grant of Spar¬ 
tan’s application to modify its construction permit. 

This ruling of the Commission with respect to Hall’s claims 
concerning Spartan’s network affiliation is said by Hall to be 
without rational basis because, it is said, competitive economic 
injury of the type recognized in the Sanders case always results 
from private actions (Hall Br. 41-44). In a strict sense it may 
be true that economic injury is immediately caused by the 
actions of other private parties. But in those cases like Federal 
Communications Commission v. Sanders Brothers Radio Star 
tion, 309 U. S. 470, it was, as we pointed out above, the Com¬ 
mission’s action which directly created economic competition 
or changed the competitive situation. Financial injury could 
reasonably be expected to flow directly from action of the Com¬ 
mission, if indeed through the instrument of a new station given 
its birth by Commission order. In fact, in cases of the Sanders 
type, there could be no competition at all in the absence of the 
Commission’s grant directly creating it. Here no such direct 
effect is created by the challenged action. For it is not claimed 
that the authorized change in transmitter site is the affirmative 
cause of Columbia’s affiliation with Spartan, but merely that 
the change relieved a situation in which Columbia may have 
been reluctant to make an affiliation it otherwise desired to 
make. This is not direct injury. See American Lecithin Co. 
v. McNutt , 155 F. 2d 784 (C. A. 2), cert. den. 329 U. S. 762; 

from broadcasting any program of the network organization. This regula¬ 
tion shall not be construed to prohibit any contract, arrangement, or under¬ 
standing between a station and a network organization pursuant to which 
the station is granted the first call in its area upon the programs of the 
network organization.” 
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United States Cane Sugar Refiners' Ass’n v. McNutt, 138 F. 2d 
116 (C. A. 2). In the latter case a regulation had the effect of 
injuring a business only by reducing the regulatory restrictions 
which had previously hampered its competitors, and a claim of 
standing was rejected by the Court. The effect of the Com¬ 
mission’s action here, insofar as the Columbia affiliation is con¬ 
cerned, is surely no greater. In reaching its decision, the Court 
in the United States Cane Sugar Refiners' Ass'n case succinctly 
stated the philosophy of placing reasonable limitations upon 
claims to standing flowing from indirect injury (138 F. 2d 
at 120): 

The paramount need for the orderly and the reasonably 
expeditious administration of the statute by the official 
charged with the duty of making it effective in the public 
interest creates at least the need for limitations upon 
the construction of the term “adversely affected” to do 
away with delays that otherwise could be brought about 
by persons upon whom the adverse effect of the regula¬ 
tions would at most be so negligible that it should be 
disregarded to effectuate the public interest the statute 
was designed to promote. 

A realistic application of this standard to the present case was 
made by the Commission when it concluded that Hall and 
Greenville Television had not alleged facts showing direct and 
substantial adverse effects from the action of the Commission 
they sought to protest. And appellants are not merely seek¬ 
ing standing under a broadly drawn appeal provision, but rather 
under a unique statutory provision affording the unusual rem¬ 
edy of an automatic stay of new grants and accordingly re¬ 
quiring that the facts showing standing be alleged with 
particularity. Section 309 (c). These cases illustrate pre¬ 
cisely the sort of indirect and remote effect which Congress 
intended not be recognized. 41 It should not be recognized as 
sufficient to confer standing here. 

41 If a network organization advised a permittee or licensee that it would 
affiliate with it only upon the licensee’s changing its call letters or the make 
of its transmitter, either of which actions would require a modification of 
the station’s outstanding authorization, appellants’ view of direct injury 
would necessitate a finding of standing to protest. But such considerations, 
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CONCLUSION 

In sum, appellants’ protests failed to allege with particu¬ 
larity any direct and substantial adverse effect from the Com¬ 
mission’s action protested. Accordingly, they did not show 
themselves to be parties in interest to that action within the 
meaning of Section 309 (c) of the Communications Act. In 
this case, as in any other where there are objections to agency 
action, there are persuasive arguments that substantive con¬ 
tentions should be considered. But Greenville Television 
Company and Wilton E. Hall did not seek merely the right to 
have their contentions heard. The Commission can consider 
relevant substantial contentions presented to it at any time 
when a matter is before it for decision, whether or not the per¬ 
son advancing the contentions has standing as a party in in¬ 
terest. And the Commission did consider appellants’ conten¬ 
tions with respect to the merits of the grant to Spartan in full. 
See Memorandum Opinion and Order of April 30, 1954 (App. 
130) in which the grant of application for modification of con¬ 
struction permit was made. 

But appellants invoked a drastic procedural remedy which 
sets in motion a series of significant procedural steps. If a 
protest is found to be valid, the grant must be set aside, unless 
necessary for the continuation of an existing service, and a 
hearing held on the application. Congress made clear that 
in establishing the protest procedure of Section 309 (c) it was 
not intended to “make possible intervention into proceedings 
by a host of parties who have no legitimate interest but solely 
with the purpose of delaying license grants which properly 
should be made.” See Senate Report No. 44, 82d Cong., 1st 
Sess., p. 8. It was clearly intended that economic injury 
should be the basis for claiming status as a party in interest 
where such injury was the direct result of the action complained 
of and not where, as here, it was at most the result of the in¬ 
direct play of competitive forces. The wise restrictions with 

which are unrelated to the basis of the Commission’s action, depend entirely 
on the judgment or even whim of a contracting party. Their consequences 
are not the direct result of the Commission’s order. 
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which Congress safeguarded the protest remedy 42 should be 
adhered to strictly. The alternative would be a situation in 
which grants could be held up for indefinite periods while the 
Commission held protracted hearings at the instance of those 
with no real interest. Such wholesale clogging of the processes 
of the Commission would be contrary to the interest of the 
public and broadcasters alike. 

For the foregoing reasons, the appeals should be dismissed 
on the ground that appellants were not aggrieved or adversely 
affected by the orders under appeal. 

Respectfully submitted. 

Warren E. Baker, 

General Counsel, 

J. Smith Henley, 

Assistant General Counsel, 
Daniel R. Ohlbaum, 

Counsel, 

Federal Communications Commission. 

December 6,1954. 

" Section 309 (c) requires that any protest “shall contain such allegations 
of fact as win show the protestant to be a party in interest and shall 
specify with particularity the facts, matters, and things relied upon, but 
shaU not include issues or allegations phrased generally.” This emphasis 
upon particularity does not reflect mere concern with the niceties of plead¬ 
ing. Congress wisely decided that grants found by the Commission to be 
in the public interest should not be set aside, perhaps for a protracted 
period, unless the interest of the protestant in the matter involved, and 
the precise grounds of the protest, are clearly shown. 
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QUESTIONS PRESENTED 

1. Whether, under the circumstances of this case, the 
Commission was legally required to find that Appellants’ 
Protests to the Commission’s grant to Intervenor, Spartan 
Radiocasting Company, of a modification of construction 
permit, contained allegations of fact showing Appellants 
to be parties in interest, within the meaning of Section 
309(c) of the Communications Act of 1934, as amended. 

2. Whether, assuming the Commission was legally re¬ 
quired to make the above finding, the Appellants’ Protests 
were nevertheless, properly denied by the Commission be¬ 
cause “the facts, matters and things relied upon” and “the 
issues set forth” in said protests, did not justify or re¬ 
quire a hearing on Intervenor’s application for modifica¬ 
tion of construction permit. 
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SUPPLEMENT TO COUNTER STATEMENT OF CASE 

Intervenor, Spartan Radiocasting Company, (herein¬ 
after referred to as “Spartan”) hereby adopts the Counter 
Statement of the Case made by Appellee (hereinafter re- 
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ferred to as the “Commission”) rather than the Statement 
of the Case contained in the Brief of Appellant, Wilton E. 
Hall (hereinafter referred to as “Hall”) or the Statement 
of the Case contained in the Brief of Appellant, Greenville 
Television Company (hereinafter referred to as “Green¬ 
ville”). The Commission’s Statement reviews the proce¬ 
dural history of this case. This supplementary Statement is 
made only for the purpose of putting in proper perspective 
Spartan’s background and activities in connection with the 
instant case, and is deemed necessary because Appellants 
have given only a partial statement of the relevant facts. 

Spartan has since 1949 been interested in bringing VHF 
television to Spartanburg. At that time Spartan was the 
licensee of WORD, an AM station (affiliated with NBC) 
serving Spartanburg. It was also the licensee of WDXY, 
an FM station serving Spartanburg. Neither station had 
studios outside of Spartanburg. Although both sought to 
serve as wide as possible an area, the service they provided 
was Spartanburg service. When the Commission proposed 
its television reallocation in March 1951 Spartan, and no 
other person or corporation, engaged in a long and expen¬ 
sive campaign to have a VHF channel assigned to Spartan¬ 
burg. This campaign -was ultimately successful. 1 

When the “freeze” w^as lifted, Spartan promptly filed 
for a construction permit for Channel 7, specifying maxi¬ 
mum povrer and antenna height. (R. 1-3) Before its ap¬ 
plication was reached on the Commission’s “processing 
line”, a competing application was filed on behalf of 
WSPA, a competing radio station (affiliated with CBS) in 
Spartanburg, licensed to absentee owners who had, in the 
television allocation proceedings, sought to prevent the al¬ 
location of Channel 7 to Spartanburg. 

Spartan, in an attempt to bring early television service 
to Spartanburg, sought unsuccessfully to obtain a “con¬ 
ditional grant” of its application. (9 RR 361, 9 RR 607) 
When this failed, Spartan entered into a contract to buy 

l Sixth Report and Order, 1 RR (Part 3) 91:915-916. 
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WSPA (requiring Spartan to dispose of WORD or sur¬ 
render its license), one of the terms of which was that the 
owners of WSPA would dismiss its competing television 
application. This contract was filed publicly with the Com¬ 
mission in November 1953 and led to the grant of the Spar¬ 
tan television construction permit application on Novem¬ 
ber 25, 1953. (R. 1-3) 

Shortly after the public filing of the Spartan W’SPA pur¬ 
chase agreement committing Spartan to sell WORD, its 
NBC affiliated AM station and to buy WSPA, a CBS af¬ 
filiate, on December 31, 1953, Station WFBC-TV, Green¬ 
ville, went on the air as an NBC affiliate. WFBC-TV, a 
VHF station, has its antenna site on Paris Mountain and 
provides more than “primary city service’’ to Spartan¬ 
burg. 

Early in January 1954, Spartan entered into a tele¬ 
vision affiliation contract with CBS. (It filed, within a 
short time, its applications for Commission consent to ac¬ 
quire WSPA and dispose of WORD.) On January 13,1953, 
Spartan filed with the Commission a request for Special 
Temporary Authorization (STA) to operate its television 
station on an “interim” basis from Paris Mountain where 
it had been able to lease (with an option to purchase) a 
site formerly used for an FM station. (R. 4-6) Because 
a transmitter building and a tower which could be used as 
a supporting structure for a television antenna were in 
place at this site, it was possible for Spartan to commence 
early television operation from there. On the other hand, 
from Hogback Mountain, the remotely located site author¬ 
ized in its television construction permit, operation could 
not be commenced for an indefinitely protracted period. 

The Commission granted the requested authorization, 
limiting its term to July 27, 1954. (R. 57-58) This Court 
stayed the authorization by order entered March 26, 1954. 

Spartan confronted with the choice of waiting out the 
indefinite period before operation could be commenced 
from Hogback Mountain or giving up its plan for optimum 
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service to get into earlier operation, decided on April 1, 
1954 (R. 235-236) to request modification of its Hogback 
construction permit to specify operation with lesser cov¬ 
erage from Paris Mountain. It filed an application there¬ 
for on April 6, 1954 (R. 237-275), which the Commission 
granted on April 30,1954. (J. A. 130-135) Appellants pro¬ 
tested the grant. The Commission denied the Protests. 
(J. A. 150-161, 201-208) Appellants appealed. This Court 
granted a stay. Except for the completion of its Spartan¬ 
burg studios (the only studios Spartan proposes) and pre¬ 
liminary work to ready the Paris Mountain site for the in¬ 
stallation of a television transmitter and antenna—which 
was completed prior to the issuance of the stay—Spartan 
has been able to do no more to bring Spartanburg its first 
and only television service. 

SUMMARY OF ARGUMENT 

The argument in this Brief is confined to the second 
Question Presented, this question is not covered in the 
Commission’s Brief. 

I 

Appellants’ contentions that the modification of con¬ 
struction permit violates the Commission’s television allo¬ 
cation plan and its Rules and Regulations are without 
merit. The contentions, in essence, come to the bald asser¬ 
tion that the antenna site for a Spartanburg station must 
be located closer to Spartanburg than to Greenville. So 
stated this claim falls of its own weight—it has support 
neither in the language of the Commission Rules or Regu¬ 
lations, nor in the policy expressed in the Commission’s 
Sixth Report and Order, nor in the application by the 
Commission in practice of its Rules and Policies. 

n 

The claim that Spartan was guilty of serious misrepre¬ 
sentation in its request for STA is predicated upon the 
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false premise that a modification of construction permit 
could not be granted for operation as specified in the STA. 
The contrary is true and the necessary conclusion is that 
Spartan made no misrepresentation. 

m 

The Commission considered all of the contentions raised 
in Appellants’ Protests and properly found that “no sub¬ 
stantial reasons” had been advanced by Appellants which 
would justify refusal to grant the modification of construc¬ 
tion permit under attack in the instant case. None of Ap¬ 
pellants’ procedural or substantive rights were invaded by 
the Commission’s action. Had it acted otherwise it would 
have been derelict in its duty and would have unjustly de¬ 
prived Spartan of its statutory rights. 

ARGUMENT 

PRELIMINARY STATEMENT 

Spartan will not, in this Brief, attempt to argue the first 
of the two questions presented as that has been covered 
by the Commission in its Brief. This Brief will devote 
itself to the second question presented. 


I. 


APPELLANTS' CONTENTIONS THAT THE MODIFICA¬ 
TION OF CONSTRUCTION PERMIT VIOLATES THE 
COMMISSION'S TELEVISION ALLOCATION PLAN 
AND ITS RULES AND REGULATIONS ARE WITHOUT 
MERIT 

Appellants’ contention with respect to the invalidity of 
the modification of construction permit boils down to no 
more than the claim that the Commission’s Rules and 
Regulations and Allocation Plan preclude the location of 
an antenna and transmitter for a television station allo¬ 
cated to Spartanburg at a point closer to Greenville than 
it is to Spartanburg. The contention is absurd. 
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The Commission’s Rules and Regulations and its Allo¬ 
cation Plan, designed to provide a nationwide television 
service, make provision for operation on Channel 7 in 
Zone II (the area here involved) with power of 316 kilo¬ 
watts at an elevation of 2,000 feet above average terrain. 
So operating, the 77 dbu, or primary city service contour, 
of a television station operating under these conditions 
will be roughly circular in shape with a diameter of some 
106 miles. It will enclose an area of some 8,800 square 
miles. Its Grade A and Grade B contours will extend 
further and will encompass larger areas. There are few 
places in the United States where such a station could be 
constructed with the provision that within its primary 
city service contour there would be encompassed only one 
city—the city to which the station is allocated. From the 
standpoint of compliance with the Rules and Regulations 
governing the selection of antenna site, any city within 
the 77 dbu contour, i.e., lying within the 8,800 square mile 
area, would qualify as the principal city to be served by 
the station. Consequently, using only the test of whether 
or not the city lies within the 77 dbu contour, many com¬ 
munities would be eligible as the primary community to 
be served by the station. There is, however, an additional 
test which eliminates all but a few communities, namely, 
the one listed in Section 3.606 of the Commission’s Rules 
and Regulations and others located within 15 miles thereof 
which have not themselves been specifically allocated any 
television channel. Appellants advert only to the 77 dbu 
contour test and ignore completely the second standard. 
They ignore the fact that under its original construction 
permit, using the Hogback Mountain site, on the basis of 
the 77 dbu test, Spartan’s station could qualify as a 
Greenville or an Anderson station. (Or, indeed, as a sta¬ 
tion serving many many other communities in the vast 
area involved.) However, under other applicable and 
mandatory Commission standards, Spartan’s station could 
qualify only as a Spartanburg station because its main. 
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and in fact its only, studios are to be located in 
Spartanburg. 

The Hogback Mountain site was located in Greenville 
County nearer to Greenville than to Spartanburg, and 
Appellants concede that that fact did not make the station 
authorized in the original construction permit a Greenville 
station. There is nothing essentialy different so far as 
providing principal city service to Greenville and Ander¬ 
son in the operation authorized in the construction permit 
from Paris Mountain. It is not contested that the Paris 
Mountain site will permit commencement of operation 
much sooner than would the Hogback Mountain site. The 
fact that it is substantially closer to Greenville than to 
Spartanburg is of no more consequence than the fact that 
the Hogback Mountain site was closer to Hendersonville 
than to Spartanburg. Instances far too numerous to men¬ 
tion may be found of television stations which have been 
authorized to and are operating from antenna sites much 
closer to other communities than to the community to 
which they are assigned. In many cases they are located 
in cities other than the city to which they are assigned 
and in some cases in states other than that in which their 
primary community is located. Station WTTG, Washing¬ 
ton, D. C., for example, has its antenna located in the City 
of Arlington, Virginia, notwithstanding that it is a Wash¬ 
ington station. Station WATV, as another illustration, 
has its antenna on the Empire State Building in the center 
of New York City, notwithstanding that it is a Newark, 
New Jersey, station. 

Appellants’ attempt to make out of a commonplace of 
television operation a radical exception to the Commis¬ 
sion’s Allocation Plan, because Paris Mountain is closer 
to Greenville than to Spartanburg, is patently frivolous. 
The attempt of Appellants by repetition of the compara¬ 
tive populations within the city limits of Spartanburg and 
Greenville respectively to create the impression that 
Spartan is seeking to operate as the third station in Green¬ 
ville rather than as the only station in Spartanburg is 
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specious on its face. Quite obviously, one-third or even 
one-half of a population group of 58,000 is not as attractive 
as all of a population of 36,000. Particularly is the con¬ 
tention ridiculous in the light of the fact that under 
Spartan’s original construction permit it could claim that 
it provided service of primary city quality in both Green¬ 
ville and Anderson, as well as Spartanburg. It can claim 
no more from Paris Mountain. 2 

n. 

THE CONTENTION THAT SPARTAN MADE A MISREPRESEN¬ 
TATION TO THE COMMISSION IN ITS REQUEST FOR 
SPECIAL TEMPORARY AUTHORIZATION AND THAT THE 
COMMISSION WAS REQUIRED TO HOLD A HEARING 
ON THE ISSUE OF SPARTAN'S CHARACTER QUALIFICA¬ 
TIONS IS WITHOUT MERIT. 

Appellants’ allegations on this point may be summarized 
as follows: 

1. Spartan, sometime prior to January 13, 1954, 3 de¬ 
cided to abandon its proposal to locate its transmitter 
and antenna on Hogback Mountain as provided in its 
then outstanding construction permit and decided to 
utilize a site on Paris Mountain instead. 

2. Spartan, knowing that utilization of the Paris Moun¬ 
tain site on a regular basis would be a violation of 

2 To avoid any misconception, Spartan wants to make plain that, its se¬ 
lection of the Hogback Mountain site was strongly influenced by its desire 
to obtain maximum coverage—including coverage of the people residing in 
Greenville and Anderson—consistent with its primary purpose of serving 
Spartanburg. This factor was important in its choice of Paris Mountain 
as a site for its proposed STA operation—and important in its choice of 
Paris Mountain as a site in its modification of construction permit applica¬ 
tion. Spartan has always felt that coverage of Greenville and Anderson were 
important. It has sought to preserve, not to relinquish that coverage—this ob¬ 
jective is in accordance with, not in opposition to, the Commission’s Alloca¬ 
tion Plan for nationwide coverage. 

a The date on which Spartan’s request for STA on Paris Mountain was 
filed. 


Commission Rules and Regulations if requested on a 
regular “permanent” basis by application to modify 
its outstanding construction permit; decided to adopt 
the device of requesting a Special Temporary Author¬ 
ization to use the Paris Mountain site while repre¬ 
senting to the Commission that it was proceeding with 
construction under its outstanding permit on Hogback 
Mountain. 

3. Such action on the part of Spartan constituting mis¬ 
representation for the purpose of obtaining by the 
device of requesting temporary authority something 
which it could not obtain by requesting permanent 
authority, demonstrates such a lack of necessary char¬ 
acter as to require a hearing on Spartan’s fitness to 
be a licensee. 

It will be seen that the essential ingredient in the con¬ 
tention of bad faith and misrepresentation on Spartan’s 
part is that it was seeking to obtain by stealth what it could 
not obtain legally by formal application. The entire con¬ 
tention collapses if, in fact, Spartan could, had it so desired, 
have as readily obtained a modification of its construction 
permit to authorize the Paris Mountain site as it could 
have obtained a Special Temporary Authorization for that 
purpose. Obviously, had the one course been as open as 
the other, no conceivable purpose would have been served 
by Spartan requesting a temporary authorization if, in 
fact, it desired a permanent authorization on Paris Moun¬ 
tain. 

Prior to the Commission’s grant of the Special Tempo¬ 
rary Authorization, Spartan advised the Commission and 
counsel for Hall on Greenville (among others) that opera¬ 
tion proposed in its request for Special Temporary Author¬ 
ization met all applicable Commission Rules and Regula¬ 
tions which would govern had the request been one for 
modification of construction permit, and that either re¬ 
quest would be equally open to, or protected from, attack 
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by Hall or Greenville. 4 In its opposition to Hall’s protest 
to the Commission’s action in granting the Special Tempo¬ 
rary Authorization (J. A. 87-91), Spartan made the fol¬ 
lowing statement: (J. A. 89) 

“* * • It is not Spartan’s position that a Special Tem¬ 
porary Authorization, because of its temporary nature, 
is insulated from any protest under Section 309(c). In 
order that there may be no possible misunderstanding 
on this point, Spartan concedes for the purpose of this 
opposition that whatever rights Hall might have to 
protest a modification of its construction permit to 
provide for exactly the operation authorized by the 
Special Temporary Authorization are equally avail¬ 
able to him to protest the Special Temporary Authori¬ 
zation. • • •” 

The Commission squarely found that the operation author¬ 
ized by the Special Temporary Authorization and the 
operation authorized by the modification of construction 
permit which is now before the Court, met in all respects 
the requirements of all applicable Commission Rules and 
Regulations. It is clear, therefore, that the basic premise 
in the inferential contention of misrepresentation of bad 
faith is unsound, and the contention must fail. In fact, its 
contrary is demonstrated. There can be no question what¬ 
soever that had Spartan desired a permanent modification 
of construction permit in January of this year, it had no 
need to obtain it through subterfuge, as it could readily 
have obtained it by direct application. The necessary con- 


* By letter to the Commission, dated January 26, 1954 (J.A. 2-4) counsel 
for Spartan commented on the various oppositions which had been filed to the 
granting of the Special Temporary Authorization and made the following 
statement: (J.A. 4) 

“ * * * In this connection it should be recognized that had Spartan 
Radiocasting Company abandoned its plan to construct in accordance 
with its outstanding construction permit and decided instead to operate 
permanently as specified in its request for STA, it could readily have 
requested a modification of that construction permit and would have done 
so. Obviously such an application for modification of construction permit 
would meet all of the Commission’s Rules and Regulations and would be 
no more subject to attack than the request for STA.” 
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elusion is that Spartan had not, when it requested a Spe¬ 
cial Temporary Authorization, abandoned its proposal for 
construction on Hogback Mountain and determined to oper¬ 
ate permanently from Paris Mountain. 5 

It is plain from the foregoing that the Commission’s find¬ 
ing in its Memorandum Opinion and Order (J. A. 130-135) 
granting the modification of construction permit in the 
instant case that the contentions -with respect to misrepre¬ 
sentation and bad faith were at best speculative and in any 
event not proper conclusions from Spartan’s actions, is 
obviously sound. 8 To have ordered a hearing on the basis 
of such contentions would have been an evasion of the 
Commission’s statutory duty and a violation of Spartan’s 
statutory rights. 

5 As the record (R. 235-236, 237-275) in this Court demonstrates, Spartan 
did not abandon its proposal for construction on Hogback Mountain until 
April, 1954, and up until that date had been taking all appropriate steps to 
commence and complete construction on Hogback Mountain as soon as possible. 
Hall's complaint that Spartan's activities had not involved pick and shovel 
work on the site but rather attempts to get power, water and roads, necessary 
preliminaries to excavation and other construction, is obviously makeweight. 
Hall well knows that roads, power and water are prerequisites to physical 
construction. 

• It has not seemed necessary to devote any space in the text to the some¬ 
what vague and veiled suggestions that CBS may have influenced Spartan in 
its selecton of the Paris Mountain site. Obviously any network which enters 
into an affiliation contract with the holder of a construction permit is anxious, 
as is the construction permit holder, to have operation of the authorized station 
begin as soon as possible—and where full scale operation will take time, to 
have maximum interim operation start as soon as can be. This mutual desire 
is not only completely consonant with Commission policy but serves to further 
it. Additionally, to avoid in such operation, as much as possible, duplication 
of network program service is also completely in line with the public interest 
as reference to the Commission “network regulation" (Section 3.658) demon¬ 
strates. The Commission has pointed out in its Brief that so far as its Rules 
and Regulations are concerned CBS was as free to affiliate with Spartan 
operating from Hogback as from Paris Mountain. Appellants have contended 
that the CBS Charlotte affiliation precluded an affiliation with Spartan operat¬ 
ing from Hogback Mountain. They have alleged no facts to support this 
contention—for the obvious reason that the facts repudiate it. In any event, 
selection of a sito with an eye to a network affiliation is not improper under 
any Commission Rule or Regulation. 
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III. 

APPELLANTS' PROTESTS WERE PROPERLY DENIED. EVEN 

ASSUMING APPELLANTS HAD STANDING TO PROTEST 

It is unnecessary in this case to decide the question ar¬ 
gued so vigorously by Appellants, namely: that one having 
standing as a protestant by reason of threatened competi¬ 
tive damage who has failed to protest the issuance of a 
construction permit may, nevertheless, protest the modi¬ 
fication of that permit which involves no new or different 
damage on the ground that the modification granted is 
invalid. In the instant case, no allegation of invalidity was 
advanced by either of the Appellants w’hich merited any 
hearing by the Commission, disregarding entirely the ques¬ 
tion of Appellants’ standing to protest. Furthermore, all 
of the contentions of illegality advanced by Appellants 
were thoroughly considered by the Commission and found 
to be without merit. Appellants, prior to the granting of 
the modification of construction permit, filed petitions 
opposing the same with the Commission in which they 
raised all the points they later sought to have reconsidered 
by the Commission on their Protests. The Commission in 
its Memorandum Opinion and Order of April 30,1954 (J. A. 
130-135) granting the modification of construction permit 
considered all the contentions raised by Appellants’ peti¬ 
tions (reiterated in their Protests) and found them to be 
without merit. 

In paragraph 6 of its Memorandum Opinion and Order, 
the Commission affirmatively found that the application 
for modification of construction permit met all require¬ 
ments of the Commission’s Rules and that the applicant 
was financially and legally qualified to construct and oper¬ 
ate the station as proposed in the application. It went on 
to state: 

“ * • * w e believe, furthermore, no substantial rea¬ 
sons have been advanced by the objecting parties which 
would justify refusal to grant the subject application at 
this time, particularly in view of the fact that all of the 
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allegations of petitioners are concerned with the inten¬ 
tions of the applicant and since petitioners have offered 
no substantive proof but only speculations, inferences 
and presumptions, which we do not believe can prop¬ 
erly be drawn from the application or from past ac¬ 
tions of the applicant.” 7 

Whatever technical arguments might lie, w’here a protest- 
ant for the first time advances contentions in a Protest, 
with respect to the form, detail and completeness with 
wdiich the Commission must treat his various contentions, 
they do not apply where a protestant utilizes a Protest as 
a pleading to obtain reconsideration of a previous petition. 
There is no sound or sensible rule of law T which requires the 
Commission to recite again in extenso in its decision on a 
Protest its findings on the same matters raised by the same 
party in a Petition objecting to the grant of the authoriza¬ 
tion protested. 

The instant case is clearly distinguishable from the Cam¬ 
den case (Camden Radio , Inc. v. FCC, , DC App. F. 2(d) 
) decided by this Court on July 15, 1954. In that case, 
the Court stated: 

“The Commission will, of course, reconsider that order 
in the light of the record as supplemented by the pro¬ 
ceedings at the hearing. It may decide to grant the 
protest and so to revoke its consent to the assignment, 
in which event it probably w r ould institute a proceed¬ 
ing to revoke the undoubtedly tainted construction 

7 Hall seeks to make a point that the Commission improperly imposed a 
burden of ‘ * substantive proof ’ ’ upon the objecting parties whereas they should 
only have been required to make proper allegations. This is a complete mis¬ 
construction of the Commission’s language which referred to the Petitions 
filed in which the objectors sought to buttress inferential arguments by the 
device of putting them into the mouths of persons who swore to them in 
affidavit form. Appellants sought to submit proof and indeed a reading of 
tho Petitions submitted by them indicates that they submitted all of the 
evdcnce which they would have submitted if a hearing had been held, in the 
form of affidavits. In the light of the type of pleading adopted by Hall and 
Greenville, they can hardly complain that the Commission considered not only 
their allegations, which were defective, but their proposed proof, which was 
equally defective. 
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permit ; 5 or it may decide to deny the protest and allow 
the construction permit to be assigned. 

5 Under the facts now shown of record, the Commission would be 
justified in doing so, if it chose. Cf, FCC v. WOKO, 329 US 223.” 

The plain and simple fact is that the Commission found, 
and properly so, 8 there was no taint in Spartan’s construc¬ 
tion permit or in its application to modify the permit, and 
that all of the contentions of Hall and Greenville as to 
reasons why the Commission’s action in granting the modi¬ 
fication of construction permit should be set aside, were 
patently -without merit. The Commission carefully con¬ 
sidered all of Appellants’ contentions and found that they 
provided no basis for refusing to issue the modification of 
construction permit. The only result of a remand by this 
Court in this case would be to have the Commission set 
out in haec verba in a decision on the Protests what, in its 
decision granting the modification of construction permit, 
it found concerning the lack of merit of the identical con¬ 
tentions of Hall and Greenville advanced in their Petitions 
to set the modification of construction permit application 
for hearing. We submit that this Court will not indulge 
Appellants by making futile gestures. 9 

CONCLUSION 

1. It is apparent from the foregoing that the Commission 
not only considered but disposed of all contentions of 
Appellants, not only with respect to their standing but wdth 
respect to the “merits” of their protests. 


8 See poiats I and II, supra. 

o Spartan has also contended that the Protests were defective in that the 
issues specified therein for adoption by the Commission do not meet the require¬ 
ments of Sections 309(b) and (c) of the Communications Act. The Com¬ 
mission, although it adverted to Spartan’s contention did not pass on it. We 
submit, however, that a mere reading of the issues set out in the Protests of 
Appellants demonstrates them to be vague, lacking in definiteness and speci¬ 
ficity and couched in terms appropriate to an investigatory proceeding rather 
than one held on an application for construction permit. 
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2. The Commission’s conclusion that Appellants advanced 
no reasons which would justify a refusal to grant the modi¬ 
fication of construction permit is obviously sound. There 
can be no question, therefore, that even assuming protest- 
ants had standing to insist on Commission consideration 
of their contentions that Spartan’s modification of con¬ 
struction permit should be denied, they received such con¬ 
sideration, and, on the basis of it, their claims were prop¬ 
erly found to be lacking in merit. 

Wherefore, it is respectfully submitted that the Com¬ 
mission should be affirmed. 

Respectfully submitted, 

William J. Dempsey, 

William C. Koplovttz, 

Harry J. Ockershausen, 

1 Counsel for Intervenor t 

Spartan Radiocasting Company . 

Dempsey and Koplovitz, 

938 Bowen Building, 

Washington 5, D. C. 
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I 

Under the view expressed in the Commission’s brief, one 
who in fact would suffer economic injury from operation 
by a competitor under an authorization which is allegedly 
invalid is nevertheless foreclosed from obtaining either 
Commission consideration or determination of the merits 
of the reasons he alleges, or judicial review of the Com- 
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mission’s action refusing such consideration. The Commis¬ 
sion’s position is that where an authorization has been 
validly granted, and operation under such an authorization 
might have been expected to cause economic injury to a 
competitor, any subsequent invalid modification of such 
authorization is immune to protest or judicial review at 
the behest of such competitor unless additional economic 
injury is shown to flow from operation under the invalid 
modification. The necessary consequence of this view is 
that a new and valid proposed competitive operation is' 
protestable and subject to judicial review by the party in¬ 
jured, albeit the exercise of such remedies would be futile; 
but when that operation is later converted by invalid Com¬ 
mission authorization into an illegal operation, it is insu¬ 
lated from any attack by a party who is injured in the same 
way by the illegal as he would have been by the legal oper¬ 
ation. Such anomalous results plainly would frustrate the 
basic purpose of Sections 309(c) and 402(b), which are de¬ 
signed to provide vehicles for safeguarding against invalid 
Commission action which might otherwise go unchallenged. 

The anomaly of the Commission’s position is particu¬ 
larly apparent in the factual situation herein. For the 
Spartan construction permit for Hogback Mountain—from 
which, in the Commission’s view% injury “was to be ex¬ 
pected”—provided the flimsiest of bases upon which the 
Commission’s causality theory was predicated because it 
was never implemented by any construction. 1 That very 
authorization was openly and explicitly abandoned by 
Spartan when it applied for the modification of permit for 
Paris Mountain. The Paris Mountain authorization was, 
therefore, to all significant intents and purposes, in the 
nature of an original construction permit. Further, the 
facts, matters and things purporting to establish invalidity 
related to the Paris Mountain authorization—not to the 
Hogback Mountain authorization. The clear consequence 

i Indeed, the protests alleged matters casting serious doubt as to whether 
Spartan intended, at the time it received the original grant, to construct the 
station on Hogback Moutain. (J. App. 21-22, 61-62, 181, 184) 
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of the Commission’s position is that if the Commission has 
granted an authorization—valid and unobjectionable in all 
respects—subsequent illegal modifications of the earlier 
authorization are cloaked with immunity where no protest 
had been lodged against the earlier authorization. Clearly, 
such a result has no basis in reason. For the availability 
of the statutory right to protest an illegal authorization 
would be made subject to the condition precedent that 
earlier and legal authorizations must be protested. More¬ 
over, it should be noted that under the Commission’s view 
no different result would obtain even if Appellants had 
protested the Hogback Mountain authorization. For in 
that event, the Appellants would still be barred from pro¬ 
testing the Paris Mountain grant by the claim of no “new 
injury.” 

In their briefs, Appellants, assuming arguendo that new 
injury had not been shown by Appellants’ protests, pointed 
out that the new injury test invoked by the Commission 
was inconsistent with Section 309(c) (Greenville Br. 18-24; 
Hall Br. 22-28); and further that this test had squarely 
been rejected by the courts (Greenville Br. 24-33; Hall Br. 
28-34). However, the Commission in its brief 2 erroneously 
contends that the precedents relied upon by Appellants are 
distinguishable from the case at bar and that the earlier 
decisions of the courts rejecting the test of new injury are 
not controlling. 

The Commission in its brief asserts that the decisions of 
this Court in Camden Radio Inc. v. Federal Communica¬ 
tions Commission, — App. D. C. —, — F. 2d —, and in 
Radio Station WOW Inc. v. Federal Communications Com¬ 
mission, 87 App. D. C. 226, 184 F. 2d 257, are not author¬ 
ity for Appellants’ position for the reason that in those 
cases the Court rejected the standard of new injury urged 
by the Commission only because particular statutory pro¬ 
visions were held to require that previously incurred injury 
be treated as though occurring at the time of the chal- 

2 The Intervcnor did not address itself to the question of Appellant’s 
standing as parties in interest. See III infra. 


lenged action. Thus, the Commission contends that the 
rationale of the decision of this Court in the Camden case 
applies only to transfers because “Section 310(b) of the 
Act requires an application for transfer to be treated as 
an application for an original authorization. ,, (FCC Br. 
13) Similarly, the Commission argues that the rationale 
of the WOW case is inapplicable to the case at bar for the 
reason that Section 307(d) of the Communications Act then 
provided that actions of the Commission on license appli¬ 
cations “shall be limited to and governed by the same con¬ 
siderations and practice which affect the granting of orig¬ 
inal applications.” (FCC Br. 12-13) 

But these claimed distinctions will not bear scrutiny. In 
both cases the Commission had argued to the Court, as it 
does in the case at bar, that the Appellants lacked standing 
because of their failure to establish “new injury” from 
the protested grants. And in both cases the Court rejected 
the Commission’s contention. The short but complete an¬ 
swer to the Commission’s attempt to distinguish these 
cases is that the right to protest applies without distinc¬ 
tion to the authorizations specified in Section 308, i.e., orig¬ 
inal permits, modifications 3 and renewals. Because Section 
310(b) provides that transfer authorizations “shall be dis¬ 
posed of as if the proposed transferee or assignee were 
making application under Section 308 for the permit or 
license in question,” the Court held in Camden that such 
authorizations are to be treated as original permits. Sec¬ 
tion 308 similarly by its very terms applies not merely to 
original permits but to “modifications or renewals there¬ 
of.” Consequently, the rationale of the Court’s decisions 
in the WOW and Camden cases is clearly applicable here. 
For the statute by its very terms now makes modifications 
of permits protestable in the same manner as original con¬ 
struction permits, without distinction as to the applicable 
standards, just as 307(d) formerly made renewals pro- 

3 It is explicitly recognized by the Commission that the modification of 
a CP without hearing is subject to protest at the instance of a party in 
interest. (FCC Br. 9, footnote 11) 
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testable under the same considerations as original grants 
and just as Section 310(b) makes transfers protestable 
under the same considerations as original grants. It is 
most significant that the Commission has not in its brief 
sought to supply any reason whatsoever why the test for 
standing to protest a modification of a construction permit 
should any more logically depend upon a showing of “new 
injury” than it should in the case of a renewal or trans¬ 
fer. 4 The Commission’s argument, therefore, leads it into 
an inconsistent and fallacious application of the provisions 
of Section 309(c). 

Thus the Commission is attempting to invoke a require¬ 
ment of “new injury” with respect to the modification of 
licenses where none appears in the statute and under its 
view, a different test of standing should apply to modifica¬ 
tions than to renewals and assignments where no reason 
for the distinction is apparent. 

The Commission’s reliance upon Yankee Network Inc. v. 
Federal Communications Commission, 71 App. D. C. 11, 
107, F. 2d 212, to support its contention is entirely mis¬ 
placed. It is submitted that the Yankee Network holding 
is contrary to the Commission’s contention. For the Court 
there held that there was standing to appeal notwithstand¬ 
ing the fact that the appellant had failed to establish, at a 
Commission hearing in which he had been permitted to 
intervene as a party in interest, that additional injury al¬ 
legedly caused by the competition authorized under the 
grant appealed would “necessarily result in such severe 

4 The Commission (FCC Br. footnote 14) makes a strained argument that 
new injury is present where a competitor protests a renewal because the 
failure to renew would relieve the competitor of existing injury. It is obvious 
that this argument is, realistically, a concession that new injury is not re¬ 
quired to be present. Nor does this argument explain how new injury can 
be found in the transfer situation held by the Court to be protestable in 
the Camden case. The suggestion in footnote 14 of the Commission’s brief 
to the effect that a renewal would result in no aggrievement unless the 
renewal “change(s) the terms of the preceding license” is patently fal¬ 
lacious. For there is no conceivable situation where a renewal would change 
the terms of the preceding license. By definition as well as by the regular 
Commission practice, there can be no renewal application which changes the 
terms of the preceding license. In all cases where a change is proposed, an 
application for modification is required. 
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loss of operating revenue as to impair the service rendered 
by appellant, or . . . destroy appellant’s ability to render 
proper service in the public interest.” The Commission’s 
interpretation of the Yankee Network holding confuses the 
^question of standing to appeal with the question of whether 
the appellant had established a sufficient basis to prevail 
on the merits. Insofar as the question of standing was con¬ 
cerned, the Court drew no distinction and the Commission 
had made no contention, as far as the Court’s opinion 
shows, which made the question of standing turn upon the 
question of whether new injury was shown. But even if 
the Court’s opinion could be construed, contrary to any 
indication in the opinion, as holding that a dismissal was 
required not only because of the appellant’s failure to estab¬ 
lish its case on the merits but also because standing was 
absent, 5 it is more than clear from the Court’s reasoning 
that the latter result followed only because under the test 
then prevailing, the necessary showing of economic injury 
sufficient to support standing was 

* 4 whether the anticipated competition will necessar¬ 
ily result in such severe loss of operating revenues as 
to impair the service rendered by appellant, or whether 
it will destroy appellant’s ability to render proper 
service in the public interest.” 

This is a far cry from a holding that standing to protest or 
appeal was absent because of the absence of new injury. 

II 

Appellants contend that, even if it were assumed argu¬ 
endo that they were required to show injury as a result of 
the Paris Mountain authorization which “was not to be 
expected” from the previously authorized Hogback Moun¬ 
tain operation, the allegations in their protests neverthe¬ 
less met this test. Appellants have shown that the Com¬ 
mission arbitrarily and capriciously refused to consider 


3 The Court did not dismiss the appeal because of absence of standing. 
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clear and explicit factual allegations which established the 
causal relationship between their injury and the authoriza¬ 
tion protested. No useful purpose would be served by set¬ 
ting forth once again at this time these factual allegations. 
The Commission in its brief, as it did in its opinion deny¬ 
ing the protests, ignores these detailed recitations and 
merely reiterates and recites once again the Commission’s 
decisions appealed from herein. 6 Appellants desire to call 
to the Court’s attention that the Commission’s statement, 
with respect to Hall’s protest, (F.C.C. Br. 29) that “it is 
not claimed that the authorized change in transmitter site 
is the affirmative cause of Columbia’s affiliation with Spar¬ 
tan,” is entirely erroneous. It is so claimed (see Hall Br. 
pp. 37-38) and it was so alleged. 7 The Commission’s reli¬ 
ance upon United States Cane Sugar Refiners ’ Association 
v. McNutt, 138 F. 2d 116 (C.A. 2) appears to be predicated 
upon this erroneous assertion, and for that reason, that 

6 It should be noted that the Commission’s brief fails to address itself at all 
to the fact that this Court accepted as adequate for the purpose of issuing 
a stay the very allegations that the Commission still insists upon characteriz¬ 
ing as “speculation,” over the very same arguments then made by the Com¬ 
mission in opposing the stay. 

7 In its Protest to the Spartan MP filed by Hall, it was alleged: (J. App. 
184-185) 

“(c) At the time of grant of CP for the Hogback Mountain station, 
Spartan knew that it could not obtain an NBC affiliation contract as 
represented in its application, because an NBC affiliation had been 
obtained by a VHF station in Greenville which served a substantial 
part of the areas which would be served by the Spartan proposed station 
on Hogback Mountain. 

(d) Spartan knew, either at that time, or learned shortly thereafter, 
that it could not obtain the only other affiliation preferred by it, i.e., 
CBS, by constructing its station on Hogback. 

(e) Spartan, after conversations with CBS officials, was advised that 
only by locating a station so that its service area would not substantially 
overlap the service area of CBS’ Charlotte affiliate, WBTV, would CBS 
grant an affiliation to Spartan. 

(f) In order to obtain such CBS affiliation, and solely for that pur¬ 
pose, Spartan located the Paris Mountain site; and by understanding 
with CBS, an affiliation was promised for a station at such site with 
power and antenna heights which would not result in substantial over¬ 
lapping of such station with the service area of WBTV. 

(g) Such affiliation was later obtained by Spartan after procuring a 
grant of STA for the Paris Mountain station. 

(h) Such affiliation is conditioned upon an understanding that it will 
no longer be available to Spartan if its station is to be located on 
Hogback Mountain.” 
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case lends no support whatsoever to its position. Nor is 
reliance upon that case for a possible contention of “ negli¬ 
gible’ 1 injury justified since the injury alleged by Appel¬ 
lants can by no stretch of imagination be characterized as 
“negligible.” 

Moreover, to the extent that reliance is placed on that 
case to support a contention that “direct injury” is 
absent in the instant case, such reliance is entirely mis¬ 
placed. Appellants, Greenville and Hall, are both admit¬ 
tedly licensees of television stations, engaged in the broad¬ 
cast business in communities in close proximity and in 
competition for network programs and broadcast revenues 
with the television station proposed in the application for 
MP granted by the Commission to Spartan. These facts 
clearly distinguish the United States Cane Sugar Refiners 7 
Association case from the case at bar. For in the former 
case the Appellant was not a competitor in the manufac¬ 
ture of the product affected by the order sought to be 
reversed. This circumstance was specifically adverted to 
by this Court in National Coal Association, et al. v. Fed¬ 
eral Power Commission, 89 App. D. C. 396, 191 F. 2d 462. 8 
The Court stated: (at 191 F. 2d 465) 

“Petitioners there were sugar refiners seeking re¬ 
view of an order of the Food and Drug Administra¬ 
tion authorizing canners to use dextrose or corn syrup 
or both in combination with sugar without being re¬ 
quired to so state on the label. It was argued that 
the order would result in diminished use of petition¬ 
er’s product, the more expensive sugar. The sugar 
refiners were not consumers of the regulated product, 
as was true in Associated Industries, nor were they 
competitors in the production and sale of it, as was 
true in Sanders and Scripps-Howard. They were 
merely suppliers of an ingredient used in the manu¬ 
facture of it. As such, they could point to no higher 
prices they would have to pay as a result of the order 
complained of or even, with any certainty to loss of 
markets previously enjoyed.” (Emphasis added) 


8 Although Appellants cited and relied upon this case (Greenville Br. 
26; Hall Br. 37, 40) the Commission ignored it in its brief. 
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Appellants and the Commission have agreed that the 
single issue presented on this appeal is whether the pro¬ 
tests filed by Appellants contain allegations of fact show¬ 
ing Appellants to be parties in interest within the meaning 
of Section 309(c) of the Communications Act of 1934, as 
amended. (See Stipulation of Parties dated September 
16,1954, approved by Order of this Court dated September 
22, 1954.) Accordingly, the Commission has addressed 
itself, in its brief, to that single issue. However, the Inter- 
venor, in its brief, contends that the decisions appealed 
herein present for review by this court the adequacy of the 
substantive grounds alleged by Appellants in support of 
their protests against the modification of the Spartan 
construction permit. This contention is clearly unsound. 

The single question presented on the appeals herein is 
the validity of the Commission’s ruling that Appellants 
are not parties in interest. This is perfectly clear from 
the decisions denying Appellants’ protests. In the Com¬ 
mission’s decision of June 4, 1954 denying the protest filed 
by Appellant, Greenville, Television Co., the Commission 
stated: 

. . we have re-examined the protestant’s plead¬ 
ings and our decision dismissing the protestant’s pro¬ 
test of our action, as well as our actions granting the 
above entitled application and dismissing the protes¬ 
tant’s petition directed against such application. In 
the light of such re-examination, we are constrained to 
find that the allegations of the protestant purporting 
to show economic injury, or likelihood thereof, pro¬ 
vide no sound basis upon which to constitute the pro¬ 
testant a ‘party in interest’ under Section 309(c).” 
(J. App. 154) 

Further the Commission there stated: 

“15. In view of our finding that the protest does 
not contain such allegations of fact necessary to show 
the protestant to be a party in interest within the 
meaning of Section 309(c) of the Act, we do not find 
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it necessary to comment upon the facts, matters and 
things relied upon by Greenville Television Company 
in support of its protest.” (Emphasis supplied) 
(J. A. p. 159) 

In the Commission’s decision 9 of July 2, 1954 denying the 
protest filed by Appellant Hall, the Commission stated: 

“6. In addition to the foregoing allegations which 
relate "wholly to the matter of the protestant’s stand¬ 
ing as a ‘party in interest’ under Section 309(c) of the 
Act, Hall also sets forth in his protest facts, matters 
and things relied upon in support of his claim that 
the grant of the above-entitled application is not in the 
public interest and should be set aside. In the light 
of our decision herein on the threshold question of the 
protestant’s standing as a ‘party in interest’, how¬ 
ever, we do not consider it necessary to detail such 
allegations.” (Emphasis supplied) (J. A. pp. 203-204) 

The foregoing makes it perfectly clear that the denials 
of Appellants’ protests were limited by the Commission 
to the threshold question of standing. This conclusion, 
which is inevitable in the light of the clear language used 
by the Commission, is specifically recognized in the Com¬ 
mission’s brief. For, the Commission says: (F.C.C. Br. 
7-8) 

“The Notices of Appeal in both cases seek review of 
the Commission’s order granting Spartan’s applica¬ 
tion for modification of its construction permit, as well 
as of the denials of the protests filed against that 
grant. However, it is believed that the only question 
to be decided in each case is the correctness of the 
Commission’s denial of the protest. For, if this Court 
should sustain the Commission’s findings that Green¬ 
ville Television and Hall were not parties in interest 
to the grant of a modified construction permit to 
Spartan, it would necessarily follow that they have no 
standing in this Court to appeal that grant and the 
appeals must be dismissed. . . . 

9 Paragraph 12 of the Commission’s decision of July 2, 1954, is identical 
to paragraph 15 of its order of June 4, 1954 quoted above. 
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If, on the other hand, this Court should find that the 
Commission erred in denying the protests, or either 
one of them, the matter would have to be remanded to 
the Commission for further proceedings required by 
Section 309(c) In that event, the Court would not re¬ 
view the grant of modification of construction permit 
on the present record. See Camden Radio, Inc. v. 
Federal Communications Commission, supra. If the 
Commission should hold a hearing on the Spartan ap¬ 
plication, the outcome of that hearing would be sub¬ 
ject to judicial review.’’ (Emphasis supplied) 

In the face of the above language of the Commission’s 
decisions and the recognition by the Commission in its 
brief that the single question presented on appeal is the 
validity of the Commission’s decisions denying Appel¬ 
lants’ protests for lack of standing, it is difficult to under¬ 
stand how it can be contended that the appeals herein 
present for judicial review the adequacy of the substan¬ 
tive grounds urged by Appellants for the setting aside of 
the Spartan modification of permit. The Intervenor con¬ 
veniently ignores the above quoted statements in the Com¬ 
mission’s decisions. It relies, however, on language in 
the Commission’s order of April 30,1954 (J. App. 130-133) 
granting the original modification application. There are 
several reasons why Intervenor’s position is untenable. 
Foremost is the fact that there is an explicit disclaimer by 
the Commission in its decisions of June 4, and July 2, 1954 
that it passed on the facts, matters and things alleged by 
Appellants in their protests. Manifestly, if the Commis¬ 
sion had intended, as Intervenor argues at page 13 of its 
brief, that the rejection of Appellants’ Protests was based 
upon the claimed prior consideration of the merits of the 
grounds alleged therein, it would have been a perfectly 
simple matter for the Commission to have said so. But 
the Commission did not even remotely suggest in its deci¬ 
sions of June 4 and July 2, 1954 that such was the case. 

Intervenor’s argument suggests that on April 30, 1954 
and prior to the time of the filing of the Appellants’ Pro- 


tests, the Commission anticipated that filing and divined 
the grounds to be alleged, and ruled in advance upon their 
adequacy. It may be a fair guess that the Commission 
expected that protests would be filed. But even upon that 
theory, the language in the order of April 30, 1954 relied 
upon by Intervenor repudiates rather than supports Inter- 
venor’s contention. The Commission specifically limited 
its decision by the explicit qualification that its determina¬ 
tion was made “... at this time ...” (J. App. 133) in the 
light of the matters then presented. 10 In no sense is the 
ambiguous language in the April 30 order relied upon by 
Intervenor, a ruling on the merits of tue substantial 
grounds of invalidity alleged by Appellants with respect 
to the Spartan modification of permit. Even ignoring 
the Commission’ own qualification, the statement relied 
upon fails to provide the Court with any basis to review 
the adequacy of the Commission’s reasons for the gen¬ 
eral conclusion there made. For it is impossible to deter¬ 
mine from that general conclusion what those reasons were 
as related to the specific grounds alleged. 11 

Intervenor now attempts to provide in its brief, for the 
first time, reasons and grounds, never expressed in any 
Commission decision, purporting to show lack of merit in 

10 Moreover, in no event can it reasonably be contended that the summary 
disposition of objections to a pending application could form the basis for 
a later denial on the merits of a “protest'’ filed pursuant to Section 309(c) 
upon which the protestant has a statutory right to a hearing to establish 
the matters alleged. 

11 Sec American Broadcasting Company Inc. v. Federal Communications 
Commission, 85 App. D.C. 343, 179 F. 2d 437. In Yankee Network v. Federal 
Communications Commission, 71 App. D.C. 11, 25, 107 F. 2d 212, 226, this 
Court Stated: 

“The Supreme Court has said that it is not the duty of a reviewing 
court to ‘search the record to ascertain whether, by use of what there 
may be found, general and ambiguous statements in the report intended 
to serve as findings may by construction be given a meaning sufficiently 
definite and certain to constitute a valid basis for the order.’ (Citing 
Atchison, Topeka & Santa Fe Ry. v. United States, 193, 295 U.S. 201) 
That court has also said, ‘We must know what a decision means before 
the duty becomes ours to say whether it is right or wrong.’ (Citing 
United States v. Chicago, Milwaukee, St. Paul & Pacific R.R., 294 U.S. 
499, 511) ” 
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the facts, matters and things alleged by Appellants. 12 It 
is well settled that such unexpressed reasons and grounds 
for administrative action cannot be urged as a basis, upon 
judicial review, for affirmance of such action. S.E.C. v. 
Chenery Corp., 318 U.S. 80. 

A recent case reiterating the Chenery principle is Demo¬ 
crat Printing Company v. Federal Communications Com¬ 
mission, 91 U.S. App. D.C. 92, 202 F. 2d 298. In that case, 
the Commission argued, in effect, that even if the reason 
the Commission gave for a particular action was errone¬ 
ous, nevertheless, there was another reason—though not 
relied upon—which would support the action of the Com¬ 
mission. This Court summarily dismissed this argument 
saying (202 F. 2d at 302): 

“But we cannot decide now whether this reason suf¬ 
fices to support the order. Our review is limited to 
the reasons which the Commission relied upon for its 
action. 16 

is Cf. Securities & Exchange Comm ’n v. Chenery Corp., 318 U.S. 80 
(1943); Mississippi River Fuel Corp. v. Federal Power Comm ’n, 82 
U.S. App. D.C. 208, 224, 163 F. 2d 433, 499 (1947).” 

In the instant case, therefore, this Court should consider 
only the reasons advanced by the Commission in its Opin¬ 
ion denying the Protests, which are limited to the question 
of Appellants’ standing. 

Spartan’s brief devotes a number of pages to a discus¬ 
sion of the grounds urged by Appellants to show that those 
grounds provided no basis for a hearing. (Spartan Br. 
5-11). It is not believed necessary to discuss these mat¬ 
ters in detail. It has already been pointed out that the 
Commission has not passed upon these matters and that 
this Court should not therefore pass upon them for the 

12 In the proceedings before the Commission upon the application for MP 
which preceded the opinion of April 30, 1954, Intervenor itself did not file 
any pleading attacking the merits of the objections set forth either in 
Greenville’s Petition to Designate for Hearing (J. App. 113-123) or Hall’s 
Objections to Grant and Request for Revocation of Construction Permit 
(J. App. 123-130). 
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first time on review. 13 It is submitted that these matters 
are in the first instance, properly issues for prior adminis¬ 
trative determination upon a hearing record and findings 
which may more adequately be dealt with upon any fur¬ 
ther judicial review. 

That the issues presented by the Protests are appropri¬ 
ately and necessarily the subjects for hearing is obvious 
from a brief consideration of the nature of such issues. 
One principal claim of Appellants is that the move of the 
transmitter site under the circumstances of this case con¬ 
stitutes a violation of Section 307(b) of the Communica¬ 
tions Act, Section 3.607 of the Commission’s Buies and 
the Television Allocation Plan. There has never been any 
adjudication of the merits of the matters alleged with re¬ 
gard to this issue; no evidence on this point has been 
taken and there have been no findings thereon. 

The Commission has consistently held that the problem 
of transmitter location can be resolved only on a case-bv- 
case basis. For example, in a rule making proposal filed 
by Music Broadcasting Company, 9 Pike & Fischer R.R. 
353, Music proposed to prohibit transmitter locations 
which would result in a stronger signal being provided to 
a city other than the principal city to be served (which 
situation, it should be noted, is involved in the instant 
case). The Commission decided not to adopt the proposed 
rule, but it said (p. 355): 

“To the extent that a problem is presented as pe¬ 
titioner suggests, it is our view that it should be 
explored on a case-to-case basis rather than by at¬ 
tempting to promulgate a rule to cover all possible 
situations.” 

Also, in the case of In re Versluis Radio & Television, 
Inc., 9 Pike & Fischer, R.R. 1123, a hearing, stemming 
from a Protest, was ordered, involving, inter alia, the issue 

13 See Camden Eadio, Inc. v. F.C.C., U.S. App. D.C. —, — F. 2d — Case 
Nos. 11833 and 11871 (decided July 15, 1954), “As the Commission erred 
in denying the protest without granting a hearing, the consolidated causes 
will be remanded so a hearing thereon may be conducted. f> 
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of whether “it would be inconsistent with the purposes of 
the Commission’s Rules governing the television broadcast 
service to authorize operation at the site proposed”. The 
particular site proposed was closer to a neighboring large 
city than to the principal city to be served. The Commis¬ 
sion granted the application, after a full hearing, but in 
so doing said (P. 1145): 

“The foregoing is not to be construed to mean that 
regardless of circumstances the Commission will ap¬ 
prove all and sundry antenna site proposals provided 
only they comply with the mandatory requirements of 
the Rules. We have recognized, for example, that 
where a proposal will provide a signal of greater in¬ 
tensity to another city listed in the Table of Assign¬ 
ments than to the city whose channel is requested, cir¬ 
cumstances might be such as to indicate the unsuit¬ 
ability of the site selected. (Emphasis supplied) 

So also, in the case of In re Midwest Television, Inc., 9 
Pike & Fischer, R.R. 611, one principal claim of a success¬ 
ful Protestant was that the change in transmitter location 
negated the principles of the Allocation Plan. The protest 
was granted and one issue was to determine whether the 
transmitter location complied w T ith the Rules governing 
the television service. And in Gulf Television Co., 11 Pike 
& Fischer, R.R. 460, the Commission recently designated 
for hearing an application to move the transmitter of a 
Galveston television station to a location close to Houston, 
upon a protest which advanced allegations, contentions 
and issues virtually identical with those alleged in Appel¬ 
lants’ protests wdth respect to violation of Section 307(b), 
the Commission’s Rules and the principles of the Alloca¬ 
tion Plan. (J. App. 140, 190) 

It is clear from the foregoing cases that the Commis¬ 
sion has consistently recognized that questions of trans¬ 
mitter location must form the basis of hearing issues in 
order to enable the Commission to make the case-by-case 
determination which is admittedly required. It suffices to 
say that the same is true with respect to the issues pre- 
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sented in Appellants’ protests (J. App. 140, 190) concern¬ 
ing the alleged misrepresentation by Spartan 14 and the 
effect of the grant of the authorization in question upon 
the diminution of competition and loss of service to the 
public through the possible destruction of UHF stations 
in the area. 15 

It is respectfully submitted, therefore, that Intervenor’s 
contention that the Appellants’ protests advanced no ade¬ 
quate grounds for a hearing on the application protested 
is completely without merit. It is submitted that the Court 
cannot adjudicate, ab initio, the adequacy of the grounds 
alleged in Appellants’ protests without findings based upon 
evidence at a hearing upon the issues raised in Appellants ’ 
protests, as required by Section 309(c). 

Respectfully submitted, 

Ben C. Fisher 
703 Perpetual Building 
Washington 4, D. C. 
Attorney for Greenville Tele¬ 
vision Company, Appellant 

Benedict P. Cottone 
Arthur Scheiner 
1820 Jefferson Place, N.W. 
Washington 6, D. C. 
Attorneys for Wilton E. Hall, 
Appellant 

Of Counsel: 

Scott W. Lucas 
Lucas and Thomas 
1025 Connecticut Ave., N.W. 

Washington 6, D. C. 

December 14,1954 


n See Mester v. United States, 70 F. Supp. 118 (S.D. N.Y.) aff’d. 332 
U.S. 749; Federal Communications Commission v. WOKO Inc., 329 U.S. 223. 

13 See Colorado Radio Corp. v. Federal Communications Commission, 73 
App. D.C. 225, footnote 4 at page 227, 118 F. 2d 24, Radio Cleveland, 11 Pike 
& Fischer R.R. 348. 







